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The Silver The student of finance who 


(Question, . 
attempts to keep up with 
all that is said and written upon the sil- 
ver 


question, nowadays, has no easy 


task before him. It is hardly too much 
to say that a man could read steadily, 
all day long, every day in the week,and 
yet not exhaust the supply of literature 
which daily emanates from varied sources 


in exposition of the principles of finance. 
The country is indeed 
campaign of education in this respect, 
President Cleveland’s letter, Secretary 
Carlisle’s address at Memphis, and the 
debate between Mr. Harvey ( ‘‘Coin’’) 


undergoing a 


and Prof. Laughlin at Chicago, are 
among the recent good things on the 
subject. The New York Reform Club 
is issuing, twice-monthly, very valuable 
essays upon various phases of the money 


New York, May, 


1895. 

question, and equipped with a series of 
these, and Mr. Muhleman’s recent work 
on the “Monetary Systems of the World” 
for his facts, the defender of sound 
money in any locality would need little 
else to combat and explode any argu- 
ment which the proponent of independ- 
ent free coinage of silver upon a 16 to 1 
ratio, could possibly advance. The lat- 
ter chiefly relies upon sentiment and 
unsafe theorizing, and his views neces— 
sarily melt, like ice, when opposed by 
the sunlight of solid fact. In truth, 
gentlemen of the independent free coin- 
age school must feel greatly discouraged 
at the evidences of returning business 
prosperity everywhere indicated. The 
existing business depression was one of 
their main stays. They would point to 
that and say: ‘‘Behold, the consequences 
of the exclusion of 50-cent silver from 
the dollar mint,” and the non-thinking 
sufferer would say ‘‘true, that must be 
the cause.”” But with everything com- 
mencing to boom again and everybody 
satisfied, with silver still out, the task of 
convincing the masses that their return- 
ing prosperity is not due to the confi- 
dence engendered by the stubborn re- 
fusal of the United States government 
to certify that 50 cents worth of metal is 
a dollar, and compel anybody to take it 
in exchange for something worth double 
its value, and that they need a change, 
will indeed be hard. Alas, why willtie 
drama of inexorable daily events not 
conform to the wish of the theorist? He 
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has reasoned out his financial theories, 
step by step, to the logical sequence of 
an immediate 16 to 1 coinage, as his 
basic financial principle—has convinced 
himself that his principle is right and 
fundamental—and yet a few stubborn 
facts are commencing to loom up to an- 
tagonize his conclusions. Like Xerxes, 
he will doubtless now command the 
Hellespont to be still; but will it? 


Small Capital 


There are numerous places 
Banks. 


throughout the South 
and West, and in fact all over the 
country, that have business enough to 
employ a bank with a capital ranging 
from ten to thirty thousand dollars, and 
yet whose business would not justify 
the establishment of a bank with §$50,- 
Small banks established in 
all such places are barred out of the na- 
system by its fifty 
thousand dollar limit, but provision is 
their incorporation in the 
banking laws of many states. The bank- 
ing law of Minnesota, for example (a 
new revision of which has just been en- 
acted) authorizes a capital of from $10,- 
000 up, according to population. In 
Michigan, the minimum limit is $15,000; 
while in Kansas, banks may be incor- 
porated whose capital is not less than 
$5,000. These particular states are 
named as illustrative merely, without 
an attempt at complete enumeration of 
all the states authorizing the incorpora- 
tion of smail capital banks, On the 
other hand, in many states, there are no 
such provisions for incorporation of 
banks with small capital, and the bank- 
ing business of their small towns is con- 
ducted on a private basis. 
This much preliminary, the idea fol- 


000 capital. 
tional reason of 


made for 


lows that there is room for advantageous 
banking progression in many states by 
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the enactment of laws similar to those 
in Kansas, Minnesota and Michigan, for 
the incorporation of banks with small 
capital. Under the supervision of the 
state banking departments, these small 
incorporated banks have proved emi- 
nently satisfactory in supplying the 
needs of localities of limited population, 
There are many advantages in the in- 
corporated form of banking over that 
conducted by private individuals, grow- 
ing out of the supervisory features con- 
nected with the former, which beget 
greaterconfidence in the public ;and were 
the opportunity offered in states where 
incorporation laws are now absent,many 
small private banking firms, recogniz- 
ing these advantages, would incorporate 
their business. 

The proposition has now and again 
been advanced that the national bank 
system should be amended so as to per- 
mit of the incorporation of banks with a 
smaller capital than $50,000, in places of 
limited population, The good poiicy of 
such an amendment is debatable. It 
would seem to us rather the better pol- 
icy to leave the incorporation and super- 
vision of small banks to the state gov- 
ernments. Small banks supply, princi- 
pally, local needs, and are best regulated 
at home. To burden the comprtroller’s 
office with the care and supervision of 
possibiy several thousand non-currency 
issuing banks having ten, twenty or 
thirty thousand dollars capital, in ad- 
dition to the three thousand and more 
national banks now in the system, would 
seem hardly a wiseamendment. Inthe 
nature of the case such banks can be 
best visited, regulated and supervised at 
home, 


The income tax law has 
at last been declared un- 
constitutional ¢z tuto by a majority of one 


The Income 
Tax. 
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in the Supreme Court of the United 
States, and there is thus removed from 
the national statute book a law whose 
provisions breathed 


inequality, and 


whose enforcement would have been at- 
ended with innumerable disputes and 
itroversies. The constitution requires 
irect taxes to be apportioned to the 
tates according to representation. The 
yovernment made no apportionment of 
the income tax, 


The conclusions of the 
irt are: 

i. Taxes on real estate being indis— 

itably direct taxes, taxes on the rents 

r income of real estate are equally di- 
rect taxes. 

2. Taxes on personal property or on 
the income of personal property are like- 
wise direct taxes. 

3. The tax imposed by sections 27 to 
37, inclusive, of the act of 1894, so far 
as it falls on the income of real estate 
and of personal property, being a direct 
tax within the meaning of the constitu- 
tion, and therefore unconstitutional and 
void because not apportioned according 
to representation, all those sections con- 
Stituting one entire scheme of taxation 
are necessarily invalid. 


Defaleations in Banks, 


The month of May 
has not been as prolific as the previous 
month in the discovery of defalcations 
in banks. <A $20,000 defalcation, how- 
ever, has come to light in the Park Bank, 
of Albany, and the Cashier, Edward A. 
Griffin, has been charged with embezzle- 
ment in having misused the funds of the 
bank, 

lt is reported that originally the mat- 
ter was hushed up by the directors, 
Griffin’s bondsmen having made good 
the amount, but the defalcation coming 
to the notice of the bank examiner, 
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action by the authorities followed, This 
brings up the question of propriety and 
good policy in the action of a board of 
directors, in keeping quiet a defalca- 
tion, instead of making the crime 
public and instigating a prosecution of 
the offender, On moral grounds, there 
is no question but that the facts should 
be placed inthe hands of the authorities, 
and equally, sound policy points to the 
same conclusion, True, publicity might 
injure the bank’s credit and cause criti- 
cism upon the laxity of management, 
and true, again, motives of sympathy 
and leniency may weigh strongly against 
prosecution and. publicity, especially 
where the defalcation is a small one, 
the bank has been reimbursed. 
But on the other hand, any policy which 
contempiates secrecy for the good of 
the bank, is in itself, a most dangerous 
incentive tocrime, If intending defaul- 
ters have reason to believe that upon dis- 
covery, bank managers will rather lose 
the whole or a portion of the amount, 
than suffer the pains of publicity, and 
that they may be able to go scot free, or 
compromise by the return of a portion 
of their stealings, the fear of punish— 
ment is greatly lessened and one of 
the greatest barriers to the commission 
of crime removed. 


and 


There is only one 
right way, and that is to prosecute. 


Prevention of 
Defalcations by 
Clerks. 


One of the best exposi- 
tions of this subject that 
we have ever had the pleasure of read- 
ing is contained in a paper by William 
H. Porter, vice president of the Chase 
National Bank of New York, originally 
read before one of the groups of the 
New York State Bankers’ Association, 
and subsequently published in full in 
the April number of ‘‘Rhodes Journa 
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of Banking.” Ifa treatise were to be 
written on this subject, the classifica- 
tion adopted by Mr. Porter in his paper 
would furnish a good outline upon which 
to build. Opening with a general re- 
view of existing conditions, he first 
treats of the employes themselves, the 
care which should be exercised in their 
selection; their qualifications; their 
treatment; promotion; and the charac- 
ter of their bondsmen. Next in order, 
comes the important subject of methods 
and system in the accounts to be kept 
by them. This branch of the subject 
is treated exhaustively and the sugges- 
tions advanced are of peculiar value, not 
being the mere conceptions of a theorist, 
but the convictions of one who has had 
thorough practical experience in the 
work of which he speaks. Lastly, the 
subject of examinations is treated with 
regard to method, thoroughness, fre- 
quency, and the personnel of the exam- 
iners, ‘‘Better system and greater vig- 
ilance” is pointed out as the necessity 
of the hour. To all of our readers who 


recognize this necessity we would ad- 
vise the procuring and reading of Mr. 
Porter’s paper, in the event it has not, 
as yet, come to their attention. 


Purchase and Sale 
througha Stock- 
broker. 


Eliot Norton, of New 
York, contributes to the 
April number of the ‘‘Harvard Law 
Review” an elaborate article upon the 
Jaw of purchase and sale through a 
stockbroker, which treats of all phases 
of the subject, and fortifies the text by 
foot-note citations. The article, we 
should think, would be quite a valuable 
thing to have at hand by any one who 
has occasion to deal in stocks. It treats 
in detail of the various kinds of transac 
tions through stockbrokers, and de- 
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scribes the customary way of engaging 
a stockbroker to carry out a simple pur- 
chase and sale of securities, including— 
the order; the ‘‘taking” of an order; 
the ‘‘execution” of the order; the notice; 
and the performance of the contract. 


Liability of Stock- 
holders in N. Y. 
State Banks. 


On May 14th a decision 
was rendered by the Su- 
preme Court at Buffalo, in the matter 
of the failed Cataract Bank, of Niagara 
Falls, restraining the depositors from 
bringing individual suits against the 
stockholders to recover the amount of 
their deposits. The object of the decis- 
ion, as reported, was to compel a con- 
solidation of suits and relieve the stock- 
holders from defending a large number 
of suits of similar character. On May 
21st, it is further reported, the injunc- 
tion was vacated, and the way left open 
for separate suits by the 887 depositors 
of the bank against the stockholders 
This report, if correct, illustrates the 
force of the 
JournaAL for March, upon the incom- 
pleteness of the State banking law, with 
reference to the proceedings against 
stockholders of We 


criticism made in the 


insolvent banks. 
there said: 


‘‘The omission of provision for en- 
forcement through a receiver, opens the 
way for simultaneous separate suits by 
a thousand different depositors, and 
much consequent trouble. The law as 
it now stands is evidently incomplete. 
Section 52 imposing liability is evidently 
a dismembered part of something which 
was to follow, defining procedure for 
enforcement, but for some reason did 
not. The law, as expounded by the 
decision of the Court of Appeals, will 
doubtless be changed by legislation con- 
forming the liability to that of stock- 
holders in national banks, and provid- 
ing a uniform method of procedure 
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against stockholders of an insolvent 
bank by the receiver of the institu— 
tion.” 


The Cataract Bank case gives force 
to these remarks. 


Now Vert Sav- The savings banks of New 
York state have had their 
field of investment again enlarged, by 
a legislative addition to the list of secur- 
ities in which they may invest their de- 
posits, but they cannot, as in some of 
the New England states, become stock- 
holders in banks whose capital is at the 
risk Of business, and incur a possible 
liability, not only of loss of the money 
invested, but to make good a deficiency 
of assets by assessment upon the shares. 
The policy of New York state is differ- 
ent from that of New England in this 
particular, 


Hugh Meteo. Tie death of Hugh Mc- 


Culloch in the city of Washington on 
the 24th of May, closes the career of one 
who, asa banker and a statesman, was 
pre-eminent; as a Citizen, modest and 
unassuming, Mr. McCulloch’s death 
occurred in his eighty-seventh year,and 


his long life has been one of singular 


usefulness. He was born in Kennebunk, 
Me,, December 7, 1808, and in early 
manhood settled in Fort Wayne, Ind., 
with the intention of following the pro- 
fession of law. In 1835, however, he 
accepted an appointment as cashier and 
manager of the Fort Wayne branch of 
the State Bank of Indiana, and, from 
thence forward, his life was devoted to 
banking and finance, and he never prac- 
ticed law again. In the following year 
he became director of the State Bink of 
Indiana, and upon reorganization in 


243 


1857 under the free banking law, its 
president. Mr. McCulloch’s masterly 
management of this bank through the 
panics of 1837 and 1857 is matter of his- 
tory, and gave him a national reputa- 
tion. He opposed the national bank 
act of 1862, but after its enactment sup- 
ported it cordially, and in 1863, accept- 
ed a tender of the office of comptroller 
of the currency from Secretary Chase. 
In 1863, he addressed to the national 
banks a circular letter regarding the 
proper and conservative methods of 
banking wh:ch has been designated asa 
‘classic in banking literature.” Mr. 
McCulloch served as comptroller through 
the administration of Secretaries Chase 
and Fessenden, He was appointed Sec- 
retary of the Treasury by President 
Lincoln at the opening of his second 
term, and held the office through the 
of Mr. He 
then retired from public life, but in 
October 1884, was again appointed sec- 
retary of the treasury by President Ar- 


administration Johnson. 


thur, to fill the five months’ unexpired 
term of Secretary Gresham, who went 
to the federal circuit bench. Since 
1884, Mr. McCulloch has lived in re- 
tirement. 

As Secretary of the treasury Mr Mc- 
Culloch had in view two distinct lines of 
policy—the refunding of the national 
debt and the resumption of specie pay- 
ments. His services in the direction of 
both these ends were very great, In 
1888, he published a book of memoirs, 
designated ‘‘Men and Measures of Half 
a Century.” 


Kansas pro- From the annual report of 

Hon,F.D.Coburn,Secretary 
of the State Board of Agriculture, re- 
cently published, it appears that the 
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products of field and live stock in Kan- 
sas, as returned by assessors for the 
year ending March 1, 1894, were as fol- 
lows: 

Field products 


rer 52, 201,756.76 


Pe ddddidecnirndtaxcesicensaakenseca $113,355,996.02 


From the annual report of the Secre— 
tary of the treasury at Washington, D. 
C., it is shown that the production of 
gold and silver in the United States, 
during the calendar year of 1893 wasas 
follows: 


BE re eee Ono EP 
Silver 


Our attention has been called to the 
significance of the fact that the products 
of field and stock, in Kansas alone, for 
the year ending March 1, 1894, and that 
a year of comparative failure in crops, 
were nearly equal to the whole output 
of all the gold and silver mines of the 
United States, These statistics, also, 
impress one with the immense import- 
ance of the agricultural interests of the 
state. 


Uniform State 


A valuable article upon 
Legislation. 


this subject appears in 
the ‘‘Annals of the American Academy” 
for May, from the pen of Frederic J. 
Stimson, of Boston, who has achieved 


distinction by his comparative compila- 
tion of the statute laws of all the states. 


Mr. Stimson shows that we are living 
under a four fold system of law; there 
is, inevery state (1) the common law of 
the state as interpreted by its courts; 
(2) the common law as interpreted by 
the United States courts; (3) the stat- 
utes of the state, and (4) the statutes of 
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the United States. It is the hope of 
Mr. Stimson, that, without touching the 
system of state and federal government, 
or the federal constitution, or altering 
that great principle of local self govern- 
ment under which the sovereign states 
legislate for themselves on their own 
affairs, the several states may, by v 

untary and simultaneous action, be grad- 
ually brought to enact the same stat- 
utes on all purely formal matters, on 
trade and 


most matters of commerce, 


and in general on all those subjects 
where no peculiar geographical or social 
condition, or inherited custom of the 
people demands in each state a separate 
He 
that the confusion which results from 
contradictory statutes, may in 
measure be obviated without any great 
modification in the statute law in 
one state by merely passing, under the 
general head of ‘‘acts to piomote gen- 
eral uniformity of law” new and simple 
chapters of laws in cases where the uni- 
form law is difterent from the law as 


and peculiar statute law. thinks 


large 


any 


already existing in the state, 

Most itteresting is his elaborate state- 
ment of how the diversity of statute law 
has arisen, going into the separate foun- 
tain springs of the law in every state, a 
subject which it is impracticable to even 
summarize here. That the task 
as difficult as might first appear were 
the statute law of forty-six states and 
territories wholly different upon any 
subject, Mr. Stimson shows ‘‘upon mak- 
ing a complete and careful examination 
and comparison of the laws of all the 
States, that we usually find not more 
than three or four different statutes, in 
them all, upon any one subject.”” He 
says: 


is not 


“You will commonly find some twenty 
states, mostly northern and northwest- 
ern, following the lead of the state of 
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New York, and having the same law. 
The New England states with Ohio and 
will usually form another 
group. The western and Pacific slope 
states, under the lead of California, will 
form a third; and’ while there may be 
three states anomalous 
statutes On any one point, you will not 
commonly find more than three, or at 
the most, four differences, if the south- 
ern states happen to be different, upon 
any one section of astatute in the whole 
Union.” 


Oregon, 


» or with 


The yearly product of the legislative 
bodies of all our States is shown to be 
from four to eight thousand statutes, 
and Mr. Stimson makes a rough division 

the States and Territories according 
to their habit of enacting statutes, into 
four classes: 


1, Code States, which are Ohio, 
Georgia, Iowa, Texas, California, Da- 
kota, Montana, Utah and Wyoming, 
tiough in several other States the stat- 
utes are termed codes. These under- 
tike to substitute codes for the com- 
mon law, 

2. States which go far in what may 
be termed the enactment of the common 
law, and in addition, also, which are: 
New York, Illinois, Indiana, Michigan, 
Wisconsin, Minnesota and Alabama. 

3. States which are generally inclined 
to add to, or occasionally to alter, the 
common law, rather than to enact it 
over in their statutes; which are Massa- 
chusetts, Maine, Kansas, Nebraska, 
North Carolina, Tennessee, Missouri 
and Arkansas. 

;. The conservative States, which re- 
tain the common law most nearly in- 
tact; which are New Hampshire, Dela- 
ware, New Jersey, Pennsylvania, Ken- 
tucky and South Carolina. 


Mr. Stimson sketches the history of 
the present attempt at national unifica- 
tion of law, showing the number of 


States that have appointed commis- 


245 


conferences held, and the 
progress thus far made in the different 
branches of the law. We quote what 
Mr. Stimson says with regard to the 


sions, the 


progress made towards uniformity in 
commercial law. After speaking of the 
action taken for uniformity in weights 
and measures he continues: 


‘We have now entered the domain of 
commercial law; but the only other sub- 
ject which the conference has thus far 
taken up is that of days of grace and 
the presentment of bills and notes. 
They have recommended the abolition 
of all days of grace; but this statute, 
though -duly enacted in New York, 
failed of enactment in Massachusetts, 
owing largely to the prejudice of the 
country people. It is perfectly obvious 
that nothing has been gained to the 
borrower by making a note that is due 
in sixty days run for sixty-three, for he 
has to pay the additional interest on 
the three days. The only practical con- 
sequence is to complicate bank accounts, 
and to bring on much uncertainty and 
even considerable danger as to the duty 
of banks in forwarding bills and notes 
which are payable in some other State. 

‘-But the whole subject of commercial 
law is one in which there may be much 
difference of opinion as to the wisdom 
of attempting a universal codification, 
We are all agreed that the few impor- 
tant short statutes concerning notes and 
bills should be generally adopted. In 
most States these are very brief, the 
statute concerning them containing in 
the State of Massachusetts for instance, 
only thirteen sections, about one page 
and a half; and in some other States it 
is still briefer. In California and the 
code Siates generally, there is an elab- 
orate code of some thirty or forty pages 
on the subject. Opinions vary greatly 
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among the commissioners themselves. 
Judge Brewster, of Connecticut, for in- 
stance, is of opinion that an exhaustive 
commercial code should be recom- 
mended by the commissioners and 
adopted by all the States. The New 
York code on the subject contains five 
chapters, with some thirty articles, and 
would probably cover six or eight pages 
of an ordinary statute book. Mr. 
Field’s International Code contains on 
the subject of bills of exchange some 
sixty articles, largely definitions. Judge 
Chalmers, of England, has written a 
treatise on the law of bills, notes and 
checks in the form of a code which con- 
tains ten chapters,and 278 articles, which 
would probably fill at least thirty pages 
of an ordinary statute book. This code 
was recommended for adoption as a 
uniform statute at the last Saratoga 
conference. I myself have prepared a 
chapter which embodies all the impor- 
tant statutes now usually existing on 
the subject in the States of the Union, 
and contains only nineteen sections, and 
could be put in two pages of an ordin- 


STATES AS 


‘States as Bankers,’’ by L. Carroll Root, is 
No. 1o of the Reform Club’s Sound Currency 
Series, and summarizes the experience of fifteen 
of our States in attempting to conduct banks of 
issue. In many cases the chapters were closed 
so long ago that they are well nigh forgcetten 
now; and for most of them oblivion is the most 
charitable home. Indeed no contrast could be 
more striking or significant than that between 
the constitutions ‘‘before taking” and “after 
taking,” of the States that went most deeply 
into the banking business. 

Most interesting and valuable is the story of 
how, in the order given, Vermont, Kentucky, 
Delaware, North Carolina, South Carolina, 
Indiana, Georgia, Mississippi, Louisiana, IIli- 
nois, Tennessee, Alabama, Missouri, Florida 
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ary statute book; thus being almost as 
short as the Massachusetts chapter, 
while far more comprehensive. It does 
not, however, concern itself with defi- 
nitions er elaborate statements of the 
law merchant, but approximates most 
closely to the statute on the subject as 
it actually exists in most of the States of 
the Union at present. 

“This, therefore, with the cognate sub- 
ject of bills of lading and warehouse 
receipts, is a very good example of a 
most important subject upon which there 
is much difference in present legislation, 
and much difference of opinion among 
the State commissioners and experts on 
the subject generally.” 

The Journal, as our readers know, has 
commenced the publication seriatum of 
articles showing in detail the varying 
State laws in the matter of commercial 
paper. This work will be continued, 
and when finally completed, will consti- 
tute, we trust, a valuable collection of 
information that may he usefully re- 
ferred to in any movement towards uni- 
formity in this important branch of law. 


BANKERS. 


and Arkansas, each took up the problem in its 
own way; and most interesting is it to know 
that in one case, that of Delaware, its old State 
bank with its branches is still flourishing, 
though its note issues have been suppressed by 
Federal law. 

A short chapter on Colonial experiments at 
government bank issues makes the work a com- 
plete one for the whole period of our history, 
and completes a sketch of what is probably the 
most instructive and varied series of experi- 
ments in State financiering that will ever be at 
the service of the student. There is certainly 
none of greater interest to us. 

Copies may be had at ro cents each by address- 
ing Reform Club, Sound Currency Committee, 
52 William Street, New York City. 
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The banks of the New York Clearing 
House have recently had under consid- 
eration an amendment to the constitu- 
tion of the association, as follows: 


Whenever a member of this associa- 
tion shall receive payment from another 
member thereof of any note, check or 
bill of exchange, and it shall thereafter 
be found that such note, check or bill of 
exchange has been raised in amount or 
otherwise altered, without the consent 
of the parties thereto, or that any in- 
dorsement thereon is unauthorized, false 
or forged, or that for any other reason 
the member receiving such payment was 
not entitled to receive the same, the 
member receiving such payment shall 
be liable to refund the amount so re- 
ceived to the member making such pay- 
ment, although the member receiving such 
payment may have held such note, chéck or 
bill of exchange as agent for collection of 
some other bank or person, and have paid 
over the amount so received by it to its 
principal. 


The effective part of this proposed 
amendment is in the portion we have 
italicized; its object is to make the re. 
sponsibility of a bank, collecting as 
agent, the same as if it collected as owner, 
ieal Or apparent; in other words, to 
the bank collecting a check 
or other instrument, no matter in what 
capacity, answerable to the drawee for 
its genuineness in all particulars, save 
only the signature of the drawer. Prior 
to 1389, this responsibility was supposed 
to exist in the State of New York not 
only on the partof banks receiving pay- 
ment as owners, but also where by an 
indorsement to them “for collection,” 
they appeared as collecting agents. 


make 


In 
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1889, however, the New York Court of 
Appeals in deciding the case of National 
Park Bank v. Seaboard National Bank, 
made a distinction in the matter of lia— 
bility, and while adhering to the doc— 
trine that a bank receiving payment as 
the owner of a forged check (whether 
really the owner or only apparently so) 
was liable to refund, it held that where 
the bank collected as ‘‘agent,” its lia- 
bility to refund ceased upon payment 
over of the money collected to its prin- 
cipal, A peculiar thing with reference 
to the proposition thus decided is that 
in 1874 this proposition had been de- 
cided squarely to the contrary in Eng- 
land in the case of Ogden v. Benas 
and (so far as the record in Park 
v. Seaboard shows) neither the learned 
counsel for the bank suing for 
recovery, nor the court in discussing 
the merits of the question, cited or in 
any way referred to that case. At the 
time of thetransactionin Ogdenv. Benas, 
a statute existed in England protecting 
a drawee bank from loss by reason of 
payment on a forged indorsement, by 
making payment to a purported payee, 
valid and chargeable to its customer. 
In that case the indorsement upon a 
check was forged, and it was collected 
by a bank, as agent, and the proceeds 
paid over by the collecting bank. The 
drawee bank having the right to charge 
the payment to its customer under the 
statute, the latter himself brought suit 
against the collecting bank to compel 
return. The reason given by the Eng- 
lish court for holding the collecting 
bank liable—although it acted as agent 
only and had paid over the proceeds— 
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is contained in the following language 
quoted from the opinion: 


“Tie money p.id by the drawees of 
the check to the correspondent of the 
defendants was money of the plaintiff 
which the defendants had no right to 
receive, and consequently the plaintiff is 
entitled to recoverit back The sugges- 
tion that the defendants acted merely as 
agents for the person who was guilty of the 
Jorgery cannot alter the nature of the trans- 
action. They could have no greater right 
than their principal had,” 


By way of parenthesis it may be stated 
that following this decision came the 
enactment of a statute in England pro- 
tecting a banker ‘‘who has in good faith 
and without negligence received pay- 


ment for a customer of a check crossed 
generally or specially to himself” from 
liability to the true owner of the check, 
“by reason only of 
such payment” in case the title to the 


having received 


check should prove defective. 

Returning tothe decision of the Court 
of Appeals, it having established a rule 
of non-liability of an agent collecting a 
forged check after payment over of pro 
ceeds to the principal, and one or two 
cases of loss upon the part of drawees 
who had paid forged checks having 
since arisen because of lack of recourse 
upon any responsible party, the amend- 
ment set forth above is proposed to 
make all collecting banks in the New 
York Clearing House, responsible for 
the ‘‘goodness” of paper collected. 

At this writing, it is a matter of 
doubt whether the amendment will be 
finally adopted, as there are various 
views respecting its expediency, If 
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adopted, it will necessitate the making 
by New 
York collecting banks, with their prede- 


of agreements for recourse 


cessors, all along the line. Some be- 
better to leave matters as 
they are, in the hope of securing iegis- 


lieve it is 


lation straightening out the matter of 
responsibility of banks in the collection 
and payment of forged paper in all its 
aspects, and lessening some of the un- 
just and excessive risks now imposed 
upon banks by the existing law. The 
greatest menace to the banks at present 
lies in the possibility of a confidential 
clerk of a customer of one bank, forging 
indorsements of his employer's checks; 
adding his own indorsement; depositing 
and collecting through his own bank; 
handling hisemployer's returned vouch 
ers, thus covering up successive forgeries 
for months, and possibly years; in the 
end discovery, flight or imprisonment; 
and the loss falling upon the bank who 
has carried his account, and received 
payment of the forged checks. More 
than half a million dollars has been lost 
by banks in New York alone in this way 
A bank can 
stand loss from one forgery; but suc- 


within the last ten years. 


cessive forgeries, having their source in 
a depositor’s own office and there cov- 
ered up and continued by one in the 
confidence of the depositor, but fo 
whose acts he is not legally liable, 
are a serious menace to banking in- 
stitutions. The 
statute of limitations for payments 
upon forged checks; after which whether 
forged or not, payments of all checks 
the 


remedy is a_ short 


become 
itor. 


chargeable _ to depus- 





SPECIAL AUTHORITY TO BORROW MONEY, 


THE SPECIAL AUTHORITY OF A BANK OFFICER TO BORROW 
MONEY FOR HIS BANK, AND REDISCOUNT ITS PAPER. 


Prior to the decision of the Supreme 
Court of the United States in Western 
National Bank v. Armstrong,* the rule 
had been judicially established and was 
regarded almost as stable a guide for 
business conduct as a legislative enact-— 
ment, that the borrowing of money by a 
bank was an incident to its business, 
and that its proper officer had the in- 
herent power to contract a loan in its 
behalf (without the necessity of any 
special authorization) for which the 
bank would be bound even though the 
borrowing officer 
recreant to his trust and misappropriated 
the proceeds.+ 

3ut the decision of the United States 
Supreme Court in the case named an- 
The fol- 


afterwards proved 


nounced a contrary doctrine. 
lowing is its language: 


‘‘The power to borrow money or to give notes 
is not expressly given by the (national bank) 
act. The business of the bank is to lend, not to 
borrow, money; to discount the notes of others, 
not to get its own notes discounted. Still, as 
was said by this Court in Bank v. Bank, 92 
U. S., 127, ‘authority is given in the act to 
transact such a banking business as is specified, 
and all incidental powers necessary to carry it 
on are granted. These powers are such as are 
required to meet all the legitimate demands of 
the authorized business, and to enable a bank 
to conduct its affairs, within the scope of its 
charter, safely and prudently. This necessarily 
implies the right of a bank to incur liabilities in 
the regular course of its business as well as to 
become the creditor of others.’ 

‘‘Nor do we doubt that a bank, in certain cir- 
cumstances, may become a temporary borrower 
of money. Yet such transactions would be so 
much out of the course of ordinary and legiti- 


* (B. L. J., May, 1894.) 

+ (See, for example, Bank v. Barnes, 19 N. 
Y., 152, where a New York State bank was held 
bound by acertificate of deposit issued by its 
Cashier to evidence a loan made to the bank, 
although the cashier made the loan and used 
the proceeds for his individual purposes.) 


mate banking as to require those making the 
loan to see to it that the officer or agent acting 
for the bank had special authority to borrow 
money. 

‘*Even therefore if it be conceded that it was 
within the power of the board of directors of the 
Fidelity National Bank to borrow $200,000 on 
time, itis yet obvious that the vice-president, 
however general his powers, could not exercise 
such a power unless specially authorized so to 
do, and it is equally obvious that persons deal- 
ing with the bank are presumed to know the 
extent of the general powers of the officers. 

‘‘Without pursuing this part of the subject 
further, we think it evident that Harper had no 
authority to borrow this money, and that the 
bank cannot be held for his engagements, even 
if made in behalf of the bank, unless ratifica- 
tion on the partof the bank be shown. It is 
scarcely necessary to say that a ratification, to 
be efficacious, must be made bya party who 
had power to do the act in the first place; that 
is, in the present case, the board of directors; 
and that it must be made with knowledge of 
the material facts.” 


The theory upon which this decision 
is based is unsupported by facts; for the 
borrowing of money by a bank instead 
of being ‘‘out of the course of ordinary 
and legitimate banking” is one of the 
usual and recognized features of the 
business. This is shown by the various 
published reports of notes and bills re- 
discounted by the banks of the country, 
the aggregate of such transactions an- 
nually reaching enormous proportions, 
But such being the decision—requiring 
special authority, or ratification, to 
bind a bank for borrowed money—it has 
established the law for the Federal 
courts; and its effect has been to unset- 
tle the general law, for doubtless the 
State courts will adhere to their tormer 
decisions, and there will consequently 
be a conflict between the doctrines of 
the State and Federal courts upon the 
subject. 

Already the decision of the Supreme 
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Court has had the effect of unsettling 
the status of parties to pending litiga- 
tion in the Federal courts; notably in 
the Chemical Bank case. That bank 
obtained judgment against the receiver 
of the Fidelity for money loaned, evi- 
denced by acertificate of deposit. Then 
came the Supreme Court decision, which 
injected into the transaction as a requi- 
site of recovery, the existence of special 
authority to the borrowing officer, or 
ratification of his act—a requisite not 
legally necessary from a judicial point 
of view at the time the transaction was 
made—necessitating a new trial to test 
the bank’s right of recovery under the 
changed legal conditions subsequently 
imposed. 

Connected with the general subject, 
will be noticed in this issue the decision 
of the Supreme Court of Michigan, de- 
claring that rediscounts are not such ex- 
traordinary things as to be beyond the 
power of a bank’s board of directors to 
make, and where the entire manage- 
ment has been entrusted to the cashier, 
his act in borrowing money by way of 
rediscount is held to bind the bank, al- 
though he has had no special authority 
soto do. True, in that case the bank 
was benefited by the proceeds of the 
discount, while in the Fidelity cases the 
proceeds were misappropriated ; but,had 
this been otherwise, the power to bind 
the bank being conceded, we do not see 
how the subsequent fact of misuse of 
proceeds would make any difference in 
the liability. 

A distinction brought out in recent 
cases, useful to be noted by all banks 
making loans to or rediscounting paper 
for, other banks, is the difference be- 
tween loaning money to a bank, and 
loaning to a_ bank’s officer. This dis- 
tinction, in the past, has been too often 
overlooked, as the sequel shows. In the 
Western Bank case itself, 1t was a con- 
troverted question of fact whether the 
loan was to the bank, or to Harper, its 
vice-president. The notes evidencing 
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the loan were made by one Gahr, in- 
dorsed by Harper, placed to the credit 
of the Fidelity on the Western’s books, 
and drawn out by the Fidelity’s drafts. 
The court did not decide this disputed 
question, but acting on the contention 
of the Western Bank that the transac- 
tion was a loan to the bank, it held, 
nevertheless, that liability did not fol- 
low unless it could be shown that the 
Fidelity was a party to the loan, by 
having authorized the act or ratified it. 

The point is clearly brought out in 
the case, reported in this issue, of First 
National Bank, of Burlingame, Kansas, 
against the Hanover National Bank of 
New York. The Hanover Bank, at the 
request of the President of the Kansas 
Bank, discounted a note made by the 
president individually, and by his direc- 
tion had placed the proceeds to the 
credit of the Kansas Bank, The Kansas 
president caused the amount to 
credited to himself on the books of the 
Kansas 


be 


Bank, and drew out and used 
the proceeds. The court holds that 
these facts do not charge the Kansas 
Bank with liability for the note. The 
fact of crediting to the Kansas Bank is 
held insufficient to prove that the latter 
retained and enjoyed the proceeds of 
the discount, On the contrary, it was a 
mere conduit of transmission of the 
money from the lender bank in New 
York, to the individual borrower—the 
Kansas Bark’s president. 

The result of the recent cases, there- 
fore, suggests two points for the careful 
consideration of banks in making loans 
upon the application of officers of other 
banks 

1. The necessity of inquiring for 
special authority to the officer making 
the application, 

2. The necessity of scrutinizing the 
transaction and seeing that it takes such 
shape as not to admit of the construc 
tion that it is a loan to the officer indi- 
vidually, instead of to his bank. 





LEGAL DECISIONS, 


BANKING LAW. 


qpats department embraces all the newly decided cases of importance to bankers, bank counsel a ndbank di- 
rectors. The experiences they disclose are likewise worthy the carefulattentionand study of the merchant 
Further information regarding any case published 


the depositor, and the bank student seeking advancement. 
herein, will be furnished on application. 


POWER OF BANKS TO REDISCOUNT PAPER, 


BOARD OF DIRECTORS HAVE THE POWER, AND IF ENTIRE MANAGEMENT LEFT TO 
CASHIER, REDISCOUNT BY HIM WILL BIND BANK, ALTHOUGH NO SPECIAL AUTHORITY 
GIVEN, 


Davenport v. Stone, Supreme Court of Michigan, April 2, 1895. 


T 


[his is an action upon a promissory note against the receiver of a Michigan bank whose 
cashier had rediscounted and guaranteed its payment to the plaintiffs. The bank is adjudged 
liable, The points decided are that the board of directors of a bank have power to rediscount its 
bills receivable; that where the directors intrust the entire management of the bank to the cashier, 
and the cashier, without special authority, rediscounts its paper, the act, nevertheless, is binding 
on the bank, and neither the bank nor its receiver can deny his authority; and that the paper in 
question was in fact rediscounted paper, and the plaintiffs entitled to the protection of BONA FIDE 


holders 


(See article in this number: ‘'Special Authority of Bank OSicer to Borrow Money for his 


Bank, and Rediscount its Paper.’’) 


Error to circuit court, Ingraham Co. ; 
Rollin H. Person, judge. 

Action by William H. Davenport and 
another against George W. Stone, re- 
ceiver. There was a judgment for plain- 
tiffs, and defendant brings error. At- 
firmed, 

This suit is brought against Stone, as 
the receiver of the bank, upon the fol- 


lowing note: 


Lansing, Mich., March 1, 1893. Ninety days 
romise to pay to the order of Orlando F. 
1undred dollars, at the Central Michi- 

: Value received. 


(Signed 


Interest at 8 per 
John J. Bush.” 


lorsed on the back: 


indo F. Barnes,” “and “ Payment guarantied.” 
higan Savings Bank, by Nelson Bradley, 


The plea was the general issue, with 
notice that, if,the’cashier undertook to 
guaranty the payment of the note inthe 
name of the bank, such guaranty was 


without authority of the bank or its di- 
rectors, and was therefore unauthorized, 
illegal and void. 
admitted 


Upon the trial it was 


‘*by the parties that for ten years and upwards, 
last past, the Central Michigan Savings Bank 
was a banking corporation organized under the 
laws of this state; that on April 18, 1893, it be- 
came insolvent and closed its doors; that on the 
8th day of May, 1893, defendant Stone was ap- 
pointed to be, and ever since has been, receiver 
for said bank; that during all said time,up tosuch 
insolvency, one Nelson Bradley was its cashier; 
bills of the bank had 
through Mr. 
Bradley, amounting to about $40,000, and this 


that in 1890 notes and 
been rediscounted its cashier, 
sum was increased so that at the time the note 
in suit was discounted, they amounted to $100,- 
ooo. The bank had all the time two depart- 
ments, viz. a Savings and a commercial. When 
plaintiffs commenced rediscounting for the bank, 
and ever since,its capital stock was $65,000,and 
the surplus $68,000. The surplusat the time the 
note in question was rediscounted was $100,0c0, 
August 11, 1890, John J. Bush presented his 
note for $1,500, at ninety days, indorsed by de- 
fendant, Orlando F. Barnes, to the Central 
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Michigan Savings Bank, for discount. The 
bank discounted said note, paying proceeds to 
Mr. Bush. On November 12, 1890, on maturity 
of the note above mentioned, Mr. Bush pre- 
sented to said bank his note, signed by himself, 
and indorsed by defendant Barnes, forthe same 
amount as the former note, for the purpose of 
renewing the same for ninety days, paying to 
said bank the discount on the same. The last- 
named note was not entered upon the books of 
the Central Michigan Savings Bank, but Mr. 
Bradley, the cashier of said bank, indorsed the 
same as follows: ‘Payment guarantied. Cen- 
tral Mich, Savings Bank, Nelson 
cashier,’—and sent the same by mail to plain- 


by Bradley, 
tiffs for rediscount, having previously had an 
understanding with plaintiffs by which plaintiffs 
had consented to rediscount some paper for the 
Central Michigan Savings Bank. 
ceived 
and discounted said notes; drawing its draft 
upon Detroit, payable to the order of Nelson 
Bradley, cashier, and mailing the same to the 
Central Michigan Savings Bank, at Lansing. 
Michigan. The proceeds of said Bush note, so 
discounted by plaintiffs, were used to pay the 
original note discounted by the Central Michi- 
gan Savings Bank, August 11, 1890, and until 
said funds were received by the Central Michi- 
gan Savings Bank the said Bush note was car- 
ried by it as pastdue. Plaintiffs acted in entire 
good faith, supposing that they were redis- 
countirg the paper for the Central Michigan 
Savings Bank in the ordinary way.” 


Plaintiffs re- 


said note by mail, with other notes, 


Mr. Bradley, the cashier, testified that 
for five years prior to the suspension 
he was its financial manager, and that 
the financial management of the bank 
was practically left to him ty the board 
of directors, He testified that, besides 
himself, the president and one or two 
directors, knew about the rediscount of 
paper by the bank, and there were six 
directors. No resolution passed 
authorizing this rediscount. Plaintiffs 
testified that they were not aware who 
the officers of the bank were, besides 
Mr. Bradley, nor what amount of paper 


was 


had been rediscounted, and that they 
took this 
business, 


note in the usual course of 
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M. V. Montgomery, for appellant. 
Smith, Lee & Day, for appellees. 


Grant, J. (after stating the facts,) 
1. It is claimed that this note was not 


The 
was presented to the Central Michigan 


in fact rediscounted paper. note 


Savings Bank by Mr. Bush in renewal 


of his former note. It was indorsed 
the same party as the other. Bush 1 
the discount. It was tendered to 
accepted by the bank as a renewa 
the other note, and in its place. T 
new note became thereby the prop: 
of the bank. 


as the note of the bank, for ‘rediscount 


It was sent to plainti! 


undera parol understanding that they 
would rediscount paper for it. The 
money was forwarded to the bank, and 
it got the benefit of it. 


of the new note and the discount con- 


The acceptance 


stituted a new and binding contract be- 
tween Bush and the bank, The latte: 
could not maintain suit upon the old 
note, nor transfer it so as to give it any 
validity in the hands of the transferee. 
The fact that it was not surrendered, — 
the reason for which is wholly unex- 
plained,—and that the new note was 
not entered upon the books of the bank, 
do not change the nature of the trans- 
action. To hold that this 
discounted paper, and that plaintiffs are 
not entitled to protection as bona-fide 
holders of such paper, would be a re- 


is not re- 


proach upon our jurisprudence. 

2. The directors intrusted the entire 
management of the bank to the cashier, 
Mr. 


bank nor its assignee can now be heard 


Bradley. Therefore, neither the 
to deny the authority of the cashier to 
do any of those acts which it or its di- 
might 
cashier to do, 


rectors lawfully authorize th: 
The 


Mr. Morse, as follows: ‘‘If the directors 


rule is stated by 


have for many years allowed the cashie: 
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to do, without interference, all the busi- 
ness of the bank, they are held thereby 
to have conferred upon him authority 
to do anything and everything on the 
corporate behalf which the charter or 
law does not absolutely prohibit and 
forbid a cashier to do, and so render il- 
legal under all circumstances.’’ 1 Morse 
Banks, p. 343, $165. In such case, the 
authority of the cashier will be pre- 
sumed when the paper is in the hands 
fa bona fide hoider for value, without 
notice of any defect in his authority, Id. 
$ 165, par. b; Kimball v. Cleveland, 4 
Mich. 606; Smith v. Lawson, 18 W.Va. 
In this last case many author- 
Wild v. Bank of Passa- 
maquoddy, 5 Mason, 505; Houghton 
v. Bank, 26 Wis. 663, 670. And 
indorsement by the cashier for the bank 


227 


® elt 
ities are cited, 


212, 


the 


though wrongful, will bind the bank, 
and estop it to deny his authority. 1 
Morse, Banks, § 115, par. d; Bird v. 
Daggett, 97 Mass. 494; Robb v. Bank, 
41 Barb. 586; Bank of New York v. 
Muskingum Branch of Bank of Ohio, 29 
N, Y. 619; Monument National Bank v. 
Globe Works, toi Mass. 57; Merchants 
Bank v. State Bank, 10 Wall. 604, 644. 

3. It is claimed that the rediscount of 
paper is, in effect, a sale of the property 
of the bank, and that the cashier cannot 
do this except on extraordinary occas- 
ions, and when the requirements are 
such as do not admit of delay. Two 
authorities are cited to support this 
proposition. Bank v. Armstrong, 152 
U. S. 346. It was there said: ‘*‘The 
business of the bank is to lend, not to 
borrow, money; to discount the notes 
of others, its own notes 
One Harper was 


not to get 
discounted.” vice- 
president and general manager of the 
Fidelity National Bank, who negotiated 
a note made by one Gahr, for $200,000, 
and indorsed by Harper. Complainant 
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sought to charge the bank, although the 
money was used by Harper, and the 
bank received no benefit from the loan, 
Neither in fact nor in principle is that 
case similar to the one now before us. 
The other case is Lamb v. Cecil, 25 W. 
Va 288, which was again before the 
court in 28 W. Va. 653. 
Cecil was a director of the bank, and 


In that case, 
had a deposit. It becam®t hopelessly in- 
solvent, and, with full knowledge of the 
condition of the bank, the cashier, act- 
ing fraudulently with Cecil, turned over 
to him some discounted paper in pay- 
ment of his deposit. Such transfer was 
held void. Both the cashier and Cecil, 
a director, occupied positions of trust 
towards the depositors and stockholders. 
If that case is construed to hold that a 
cashier has no presumed authority to 
turn out the notes and assets of a bank 
in payment of its debts, it is in direct 
conflict with the decision of this court 
in Kimball v. Cleveland, supra, It is, 
however, there said: ‘‘I think it is the 
practice for the cashier of a bank, in 
pressing emergencies, to rediscount the 
bills and notes of the bank to raise 
money to pay depositors and meet other 
demands of the bank. But this is only 
done on extraordinary occasions, and 
when the requirements are such as do 
not admit of delay, 
wherever it can be done, to consult the 
directors, and obtain their consent to 
make such rediscounts. It is a matter 
which does not come within the ordin- 


It is customary, 


ary duties of the cashier, and is not one 
of his inherent powers; but, inasmuch 
as itis a power which is exercised by 
him under some circumstances, a trans- 
fer of such bills and notes, made by him 
in the usual course of business of the 
bank, to a person who has no reason to 
doubt the propriety of the transfer, or 
to question its good faith, will be prima 
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facie valid, and vest a good title in the 
transferee. The validity of the trans- 
fer in such case will be sustained upon 
the ground that the transferee had a 
right to presume that the cashier had 
from the board of directors either an 
express or implied authority to make 
the transfer, and not because he had, by 
virtue of his office. inherent power to do 
so.” Lamb wv Cecil, 28 W. Va. 659. 
The question now under discussion 
was not involved in either of these cases. 
The question, however,is reduced tothe 
power of the board of directors; for, as 
already shown, if the board had the 
power, and the cashier exercised it, un- 
der the above facts, his act binds them. 
We are not concerned to determine 
whether such a power is wise or unwise. 
Much can be said against it. It would, 
however, be a surprise to the banking 
interests of the state to find that no such 
power existed. It has been exercised 
for many years, and in the course of the 
business the transferring bank makes 
itself liable by indorsement. The re- 
discounting bank must, of course, rely 


THE BANKING LAW JOURNAL. 


upon the liability of the transferring 
bank, with whose responsibility it is 
familiar. The extent of this business 
will be seen from an examination of the 
reports of the commissioner on banking 
under the heading ‘‘Notes and Bills Re- 
discounted.’” An examination of 
report of 1893 discloses that there were 
68 state banks and 45 national banks in 
this state carrying rediscounted paper. 
The amount of such paper Decem- 
ber Igth of that year, was nearly 
$1,100,000. There must therefore have 
been a consensus of opinion among the 
attorneys for these banks that such pow- 
er existed. We need not discuss the 
subject further. The authorities fully 
sustain this power, People’s Bank v, 
National Bank, 1o1 U. S, 181; Bank vy, 
Wheeler, 21 Ind. 90. See also, Bank 
v. Perkins, 29 N. Y. 554; Cooper v. 
Curtis, 30 Me. 490. Plaintiffs redis- 
counted this paper in the due course of 
business and without any notice or 
reason to believe that the cashier had 
not full authority. Judgment affirmed. 
The other justices concurred. 
e 


the 


LIABILITY OF BANK FOR LOAN NEGOTIATED BY PRESIDENT. 


A New York bank, at the request of S. the president of a Kansas bank, discounted a note 


made by S. 
and telegraphed S that it had done so, 


the note to be placed to his credit in the Kansas bank, and used the same. 


By direction of S. it placed the proceeds of the note to the credit of the Kansas bank, 
On the receipt of the telegram, S caused the proceeds of 


Held, that these acis 


constituted no evidence that the Kansas bank retained or enjoyed the proceeds of the discount, so 
as to estop it to question the authority of its officers to charge it with liability for the note.—First 
National Bank of Burlingame v. Hanover National Bank of New York, U.S. Circuit Ct. App. 8th 


Circuit. Feb. 20, 1895. 


LIABILITY OF CORPORATION FOR BORROWED MONEY. 


A corporation which receives and uses the proceeds of a discount of its notes executed by its 


president, is estopped to deny the latter’s authority to discount the paper. 


German National Bank 


v, Louisville Butchers H. & T. Company, Court of Appeals, Ky,, March 5, 1895. 
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COLLECTION OF CHECK, 


DRAWEE NOT A SUITABLE AGENT; MAILING DIRECT TO DRAWEE IS NEGLIGENCE; PAYEE 
LOSES RECOURSE UPON DRAWER, BUT HAS REMEDY AGAINST COLLECTING BANK, 


Wagner v. Crook, Supreme Court of Pennsylvania, April 1, 1895. 


This is an action by the payee of acheck, given for the price or goods sold, against the 
drawer. The payee deposited the check in bank, whotransmitted it for collection to another bank 
who mailed it direct to the drawee, the drawer having tunds with the drawee sufficient to meet it, 
The drawee held the check for two months and then failed without having remitted for the check. 

It is held that the payee cannot recover from the drawer. The sending direct to drawee was 
negligence, with which the payee is chargeable, it being the act of his agent, the collecting bank. 
As between payee and collecting bank, however, the latter is liable to the payee for such negligence. 

Before the facts with regard to the check were known, the drawer, upon request of the 
payee, sent him a duplicate check upon the supposition that the first check had been lost in the 
mails. The drawee failed before this second check could be presented. It is held that the sending of 
the second check, upon representations which proved untrue, did not change the status of the par- 
ties or impose any new liability upon the drawer. 

This case is the latest illustration of the risk which banks take by sending checks direct to 
the drawee, and as heretofore pointed out in the Journal, if they desire relief from this risk, special 
agreements sufficient in terms to relieve them, must be entered into with those for whom they un- 


dertake collections. 


Appeal from circuit court of common 
pleas, Susquehanna county. 

Action by G. N. Wagner & Bro, 
against L. B. Crook, for price of goods 
sold. 


plaintiffs appeal. 


for defendant, and 
Affirmed. 


The opinion of the court below was 


Judgment 


‘ as follows: 


“The parties in the above-entitled 
case have agreed upon the facts, and 
in a case 


stated, in the nature of a special ver- 


submitted them to the court, 
dict. The facts necessary for the deter- 
mination of the case are briefly as fol- 
lows: October 1, 1889, defendant was 
indebted to plaintiffs in the sum of $140. 
On that day he sent his check for that 
amount, drawn upon Summers & Hay- 
den, bankers, doing business at New 
Milford, Pa., to plaintiffs, by mail, di- 
rected to their place of business, Grand 
Rapids, Michigan. This check was re- 
ceived by plaintiffs Oct. 3, 1889, and the 
same day deposited in a bank for collec- 
tion. This check passed, in the usual 
course of collection, to the Girard Nat’l 


Bank of Philadelphia, October 8, 1889. 
National Bank 
sent this check, by mail, directly to the 
drawees, Summers & Hayden, 


Same day the Girard 


for col- 
lection, Said Summers & Hayden re- 
ceived it, in due course of mail, October 
9, 1889, during business hours, at their 
banking Milford, Pa. 
Said Summers & Hayden, upon receipt 
of this check, 


house in New 


laid it aside; neither 
charging it to the account of defendant 
or protesting it, or sending the check or 
the amount of it to the Girard National 
Bank. December 16, 1889, Summers & 
Hayden made an assignment for the 
benefit of their creditors, and plaintiffs 
have never received any money upon 
said check, or from the defendant upon 
the original indebtedness. At the time 
the defendant sent his check to plaintiffs 
he had more than sufficient money upon 
deposit with Summers & Hayden, sub- 
ject to check, to pay this check, which 
remained upon deposit with them, sub- 
ject to this check, up to their failure, 


December 16, 1889; and defendant has 
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never received or demanded the same 
trom Summers & Hayden or their as- 
signee, and the reason of the non—pay- 
ment of thischeck was the negligence of 
Summers & Hayden. Nov. 4, 1889, 
plaintiffs wrote defendant as follows: 


“L. B. Crook, Hallstead, Pa.—Dear Sir: Your check 
$140 to us, on account, was deposited in the Fourth 
Nat. Bank, who forwarded the same to their corres- 
pondents. It seems that it waslost inthe mails, and 
the bank now wish to procurea duplicate. Will you 
please forward the same to us, or the bank, as de- 
sired. We inclosethe letter from the Fourth National 
Bank requesting as above. (Sgd.) G. N. Wagner & 
Brother.” 


December 14, 1889, plaintiffs wrote 
defendant as follows: 


“L. B. Crook, Hallstead, Pa.—Dear Sir: Some time 
ago the bank requested us to ask you for duplicate 
check, which you sent us on account car of shingles. 
The check was for $:1400n Summers & Hayden, New 
Milford, Pa. Our bankers have called on us again for 
same. Will you kindly favor us with duplicate, and 
oblige. (Sgd.) G. N. Wagner & Brother.”’ 


These letters were mailed the day 
they were written, and received by de- 
fendant each two days thereafter. De- 
fendant, soon after receiving the last 
letter, sent a duplicate check to plain- 
tiffs. Summers & Hayden closed their 
place of business and made an assign- 
ment, before this !ast check could have 
been presented for payment, at their 
bank in the usual course of collections, 

The holder of a bank check assumes 
the duty of presenting it to the bank 
upon which it is drawn, and demanding 
payment of it within a reasonable time; 
and if he neglects so to do, and the 
bank fails after the time within which 
it ought to have been presented, the 
loss is to be borne by the holder, by 
reason of his negligence, which occas- 
ioned the loss. McIntyre v. Kennedy, 
29 Pa. St. 448; Kilpatrick}v. Associa- 
tion, 119 Pa. St. 30. It was admitted 
upon the argument that this check was 
presented in due time at the banking 
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house of the drawees, Summers & Hay- 
den, but it was claimed that the holder, 
by his agent, the Girard National Bank 
of Philadelphia, was negligent in send- 
ing this check by mail direct to the 
drawees, Summers & Hayden; that by 
so doing, they made Summers & Hayden 
their agent, and became responsible for 
the admitted negligence of Summers & 
Hayden in not paying the check from 
funds of the drawer in their hands for 
that purpose. In the case of Bank v. 
Goodman, tog Pa. St. 422, Harrington 
& Goodman deposited with the Mer- 
chants National Bank of Philadelphia a 
check drawn by Ruhman & Co. on the 
Mississippi Valley Bank, doing business 
at Vicksburg, Miss., for $489.20. The 
same day the Merchants’ Bank remitted 
this check by letter directly to the 
drawees, the Mississippi Valley Bank, 
requesting payment. The cashier of 
Mississippi Valley Bank mailed to the 
Merchants’ Bank a letter inclosing, in 
payment of this check, a draft of the 
Mississippi Valley Bank upon the Han- 
over National Bank of New York city, 
to the order of cashier of Merchants’ 
bank for the amount of the check. The 
Mississippi Valley Bank was doing busi- 
ness at the time this draft was sent, but 
failed a few days after, and the draft 
drawn by them on the Hanover Nation- 
al Bank was not paid. The check sent 
by Merchants’ bank to Mississippi Valley 
Bank was by Valley bank charged to 
drawers’ account and cancelled, when 
draft on Hanover National Bank was 
sent to Merchants’ bank, Harrington & 
Goodman brought. suit v. Merchants’ 
bank for amount of check deposited 
for collection; Merchants’ bank having 
charged the amount of the check back 
to their account, upon notice of non- 
payment of the draft. The case was 
submitted upon a statement of facts, 
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and judgment entered for Harrington 
& Goodman. Allison, P. J., wrote an 
elaborate opiaion, in which he reviewed 
all the authorities upon the question at 
The case was carried to the su- 
and affirmed upon the 
In his opin- 


issue, 
preme court 
opinion of Judge Allison. 


ion, Judge Allison sums up the princi- 


ciples which govern the case as fol- 


lows: 


‘The weight of authority preponderates great- 
ly in support of the doctrine that it was the duty 
of the defendant to transmit to a suitable agent 
to collect, and it seems to us that the Mississippi 
Valley Bank, on whom the check was drawn, 
was inno sense a suitable agent to demand 
payment against itself. Its interest was plainly 
to delay, instead of speeding, payment. The 
defendant put it in the power of the Mississippi 
Valley Bank to do what it pleased with the 

heck, and that which it did please to do, on the 
eve of insolvency, was to cancel and surrender 
the check, and to transmit, not money, but a 
worthless draft, in payment. We think the 
principle may be stated as a true one, as the 
plaintiff's counsel have presented it, that no 
firm, bank, corporation, or individual can be 
deemed a suitable agent, in contemplation of 
law, to enforce in behalf of another a claim 
The only safe rule is to hold that 
an agent with whom a check or bill is deposited 
for collection must transmit to a suitable sub- 
agent to demand payment, in such manner that 
no loss can happen to any party whether he be 
a depositor and indorser, or the indorsee and 
In this instance, had the demand for 
payment been made by such agent, the amount 
of the check would have been collected over the 
counter of the Mississippi Valley Bank. It was 
doing business on the tgth day of November, 
1883, and the cancellation of the check on that 
day shows there was money of the drawer in 
bank sufficient to pay the check. We interpret 
the cases to which we have referred as establish- 
ing the rule of transmission to a suitable corre- 
spondent or agent, to mean that such suitable 
agent must, from the natureof the case, be some 
other than the party who is to make the pay- 
ment. By noother rule can the rights of in- 
dorsers be protected, if it is the interest of the 
party who is to make payment to hinder, post- 
pone or defeat payment. This imposes no 


against itself, 


holder, 
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hardship on the institution undertaking to 
transmit for collection, which can always pro- 
tect itself by stipulating that special instructions 
shall be given, which will save the collecting 
bank from all risk or peril.” 


As regards the liability of the Girard 
National Bank to the plaintiffs, this 
case of Harrington & Goodman v. Mer- 
chants’ National Bank rules the ques- 
tion. The cancellation of the check,and 
sending of a worthless draft in payment 
of it, is no worse a breach of duty or 
negligence than keeping possession of 
the check and neglecting or refusing to 
notify the sender of its reception; and 
the Girard National Bank, under the 
facts in this case stated, would be liable 
to the plaintiffs for the amount of the 
check lost by their negligence in trans- 
mitting itto Summers & Hayden, the 
payees of the same, for collection; Sum- 
mers & Hayden having money on de- 
posit with them, belonging to the 
drawer, to pay the same, but, instead of 
paying the check, they retaining the 
same. As between the maker and the 
payee of this check, the Girard National 
Bank was the agent of the payee; and 
the negligenge of the bank in sending 
the check to Summers & Hayden for 
collection, instead of to a suitable agent, 
was the negligence of the payee, and the 
loss of the amount of the check was 
therefore caused by this negligence of 
the payee, It has been held that the 
neglect of the payee of a check to cause 
the same to be presented to the drawee 
for payment within a reasonable time, 
where the check has been given toapply 
upon a debt of the maker, and a loss is 
occasioned by such neglect, converts 
the acceptance of the check from a con- 
ditional payment of the indebtedness 
into an absolute payment of the same, 
The rule rests upon the loss occasioned 
by the neglect of the payee to use due 
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diligence. I have been unable to find 
any case exactly in point, but cannot 
draw a distinction between a loss occas- 
ioned by a neglect to use due diligence 
in transmitting for collection and a loss 
occasioned by a neglect to perform the 
equally essential duty of having the 
check presented to the drawee for pay- 
ment by a suitable agent. The sending 
of a duplicate check under the circum- 
stances of this case, cannot affect the 
status of the parties. The check was 
sent upon representation which proved 
to be untrue, and would not have been 


given, had the actual facts been known, 
Judgment is therefore directed to be en- 
tered for the defendant.” 


Per Curiam. This appeal is from 
the judgment entered in favor of the de- 
fendant on the case stated. All that 
need be said in vindication of the cor- 
rectness of the judgment will be found 
in the opinion of the learned president 
of the court below. For reasons given 
by him, the judgment was rightly en- 
tered. and should not be disturbed. 

Judgment affirmed. 


SURETY APPEARING AS MAKER. 


EXTENSION TO PRINCIPAL MAKER, WITHOUT NOTICE THAT OTHER MAKERS ARI 
SURETIES, DOES NOT RELEASE THEM. 
Culbertson v. Wilcox, et al, Supreme Court of Washington, March 30, 1895. 


Action by the indorsee of a promissory note against three makers, two of whom allege they 
are sureties and claim discharge by reason of extension of time of payment to the other maker. 
The court holds that where a surety signs asa principal maker upon the face of the paper, the hold- 
er has a right to treat him as such until notified to the contrary; that an extension of time of pay- 
ment to the principal maker, without the surety’s knowledge or consent, will not release him 
unless the holder has actual notice that he is a surety. In the present case, the evidence to prove 


notice of suretyship to the holder, is held insufficient, and the sureties are adjudged liable notwith 


standing an extension of time of payment to the principal for a valuable consideration, 
Notes, signed by sureties in a manner similar to the one in the present case, are discounted 


by banks toa large extent. 


Action on a promissory note by Frank 
R. Culbertson against Frahk R. Wilcox 


and others. From a judgment dismiss- 


ing complaint, plaintiff appeals. Re- 


versed. 


Anpers, J. This is an action to rc- 
cover the balance due on a promissory 
note, of which the following is a copy: 


“$400. Spokane Falls, Wash. March 7th, 1890. Six 
months after date, without grace, for value received, 
we promise to pay tothe order of Sue M. Glidden, at 
the First Nat. Bank of Spokane Falls, Wash., $400 with 
interest at the rate of 14% per cent. per month until 
maturity, and thereafter until paid at 114 percent. per 
month; principaland interest payable in U. S. gold 
coin. And in case suit or action is commenced to en- 
force payment of this note, or any portion thereof, we 
promise to pay the additional sum of 10 per centum of 
the amount due on this note as attorney’s fees in said 
action, tobe included inany judgment which may be 
rendered on this nole. 

Frank R. Wilcox. 
A. P. Curry. 
C. W. Ide.” 


The defendant Wilcox interposed no 


The decision below published will therefore merit a careful reading. 


defense to the action, and judgment 
was taken The 
and Ide answered, alleging 
and an agreement by plain- 
tiff with Wilcox, the principal debtor, 
upon sufficient consideration, to extend 
the time of payment, whereby they were 
discharged. By agreement of the par- 
ties, the cause was tried by the court 
without a jury, and the court found, in 
effect, that the answering defendants 
were sureties ; that the plaintiff treated 
Wilcox as principal recognizing the note 
as his note, and not as the joint note of 
all the makers; and that the plaintiff for 
a valuable consideration paid him by 
Wilcox, extended the time of payment 
without the knowledge or consent of the 


against him. defend- 
ants Curry 


suretyship, 
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said sureties; and that they were there- 
by discharged from all liability on the 
note. Plaintiff's complaint was dismiss- 
ed and judgment was accordingly en- 
tered for costs in favor of the defend- 
ants Curry and Ide, from which judg- 
ment the plaintiff prosecutes this appeal. 
Defendants, at the trial in open court, 
admitted the execution of the note, and 
that plaintiff was a bona fide holder for 
value, before maturity ; and the question 
of plaintiff’s title is, therefore, not here 
in controversy. 

It was not contended by appellant in 
the court below, and is not contended 
here, that it cannot, under any circum- 
stances, be shown by parol evidence that 
one or more of several joint makers of a 
promissory note are in fact sureties for 
another of the makers; but it was, and 
still is, insisted that it was not compe- 
tent to prove such fact for the purpose of 
claiming a discharge from an apparent 
obligation, without first showing that 
the holder was cognizant of the fact of 
suretvship; and the evidence introduced 
was objected to for that reason, We 
think, however, that the testimony was 
admissible, but, standing alone, it is of 


no force or benefit in favor of the de- 


fendants in whose behalf it was given. 
If these defendants signed the note as 
sureties for Wilcox, and for his accom- 
modation merely, that fact will not af- 
fect their liability to the plaintiff, un- 
less, when he extended the timeof pay- 
ment, he had actual notice that they 
were such sureties. Upon the face of 
the paper, each maker appeared to be a 
principal, and the holder had a perfect 
right to consider and treat him as such 
until notified to the contrary. Therule 
in such cases is well expressed in Bank 
v. Kent, 4 N. H. 221, as follows: 


‘‘Where a maker of a note, whohas signed as 
@ surety, does not appear on the face of the note 
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to bea surety, heis to be considered and treated 
as a principal with respect to all those who have 
no notice of his real character, but that wher- 
ever itis material, a defendant may show by 
extrinsic exidence that he made the note as a 
surety only, and that it was known tothe plain- 
tiff that he was only a surety. See, also, Har- 
mon v. Hale, 1 Wash. T. 422.” 

We think it is sufficiently shown that 
both Curry and Ide were sureties as be- 
tween themselves and Wilcox, and that 
the latter, for a valuable consideration 
extended the time of payment of the 
note without their knowledge or con- 
sent. There is, therefore, practically 
but one question for us to determine, 
and that is whether the evidence is suf- 
ficient to sustain the conclusion that the 
plaintiff had actual notice that these re- 
spondents, Curry and Ide, were such 
sureties at or before the time at which 
the agreement was entered into with 
Wilcox. In our opinion the evidence is 
insufficient. Two letters from the plain- 
tiff to Wilcox were introduced in evi- 
dence, from which it appears that the 
former, in writing to the latter concern- 
ing the note in question, in answer to 
letters from him asking further time for 


“vour note.” 


payment, designated it as 

It also appears that the plaintiff. who 
resided in Idaho, sent the note for col- 
lection to the bank at Spokane Falls, 
where it was made payable, and that the 
defendant, Curry told the cashier of the 
bank, after $200 had been paid on the 
note by Wilcox, and an extension of 
time given by plaintiff for payment of 
the balance, that he (Curry) was only a 
surety. These circumstances constitute 
the entire evidence relied upon to prove 
notice of suretyship to plaintiff, and 
they are manifestly insufficient. If, un- 
der the same circumstances, Gen, Curry 
had told the plaintiff himself, instead of 
the cashier of the bank, that he was the 
surety only, that fact would not have 
relieved him, and much less Mr. Ide, 
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from liability as maker of the note, The 
information would have been too late to 
be effective, and it is therefore of no 
moment whether the cashier of the bank 
was or was not the agent of plaintiff. 
The judgment is reversed, and the 
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cause remanded, with directions to enter 
a judgment for plaintiff for the amount 
due on the note, together with costs and 
attorney’s fees. 

Hoyt, C. J. and Gorpon and Scort, 
JJ , concur. 





LIABILITY OF SURETY ON NOTE HELD BY BANK. 


IN KENTUCKY, IF MAKER KEEPS ACCOUNT WITH BANK AND HAS SUFFICIENT FUNDS ON 


DEPOSIT, NOTE MUST BE 


CHARGED UP 


AGAINST HIM; ELSE, SURETY RELEASED. 


THE QUESTION DISCUSSED AND CONFLICTING AUTHORITIES CITED. 


Pursifull v, Pineville Co.’s Assignee, Court of Appeals of Kentucky, March 
25, 1895. 


In an action by the assignee of a bank against the maker and surety upon a promissory note, 


the bank had judgment. 


On an appeal by the surety, the judgmentis reversed as to him, and the 


court holds that where a bank owns and holds a ncte, and at the maturity thereof, holds on gen- 
eral deposit for the maker a sum sufficient to pay the note, which it permits to be entirely checked 
out, and the maker afterwards becomes insolvent, a surety on the note is not liable. 


EastTINn, J. There is but one question 
to be considered by this court. That 
question is whether or not, in this state, 
the surety on a negotiable note, made 
payable at and discounted to and owned 
by a bank, which holds, on general de- 
posit for the principal in the note, at 
the maturity thereof, a sum more than 
sufficient to pay the same, is discharged 
from liability thereon by reason of the 
failure of such bank to apply tothe pay- 
ment of the note a sufficient sum from 
this unappropriated deposit, and by 
reason of its permitting the entire de- 
posit to be checked out for other pur- 
poses by the principal, who afterwards 
becomes insolvent. This question has 
never been settled by any adjudication 
of this court, and we are aware that the 
decisions of the courts of other states 
are not in entire harmony, and that 
there is some contrariety of opinion 
among the text writers on the subject. 
In considering the proposition, it is well 


for us to remember that this bank was 
the absolute owner of this note, and not 
a mere collecting agent, to look after 
the proper presentment of the note, and 
to demand payment in behalf of another. 
The bank was the creditor of Hurst, the 
principal in the note, to the amount 
thereof, and was his debtor in the am- 
ount of the deposit then standing to 
Hurst’s credit in the bank. As to the 
right of the bank, under the doctrine of 
set-off,to have applied to the payment of 
this note, from Hurst’s unappropriated 
deposit, enough money to pay the same, 
by simply charging the note to his ac- 
count, there seems to be no difference of 


opinion, and it is only as to the duty of 
the bank in this respect, as between it 
and the surety on the note, that the au- 


thorities differ. As to this, Mr. Morse, 
in his text-book, says: 


“If a note payable at a bank is sent there for collec- 
tion, and the bank fails to apply an unappropriated de- 
posit of the maker to its payment, the indorser is dis- 
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charged. Whenacreditor has within his control the 
means of paying the debt out of property of the debt- 
or properly applicable to the purpose, and does not use 
the opportunity, but gives up the property, the surety 
isdischarged.”’ 2 Morse, Banks (3d Ed.) § 562. 


is laid down in 
some of the decisions of the state courts, 


A similar doctrine 


particularly in the cases from Pennsyl- 
vania, in one of which the learned judge, 
after referring to the well recognized 
principles that the relation between the 
bank and its depositor is simply one of 
debtor and creditor, and that the bank 
has the right to apply an unappropriat- 
ed general deposit to the payment of a 
matured note held by it against its de- 
positor, which right it may waive unless 
the right of third parties has intervened, 
propounds the following query, which 
seems to us very aptly to illustrate the 
situation in this Case, to wit: 


If I am the holder of A’s note, indorsed by C., and 

en the note matures I am indebted to A in an am- 
untequalto or exceeding the note, can I have the 
rotested and hold C asindorser? Itis true, A’s 
note is not technically paid, but the right to set offex- 
ists, and surely C may show in relief of nis obligation 
as surety, that lam really the debtor, instead of the 
creditor,of A. If this is so between individuals, why 
isit not so betweena bank and individuals?” Bank 
v. Henninger, 105 Pa, St. 502. 


note |] 


Counsel forappellee, however, in sup- 
port of their contention that the con- 
duct of the bank in this case, as set 
forth in the answer and admitted by the 
demurrer, did not operate as a dis- 
charge of the surety, rely mainly onthe 
cases of Bank v. Peck, 12; Mass. 302, 
and Bank v. Hill, 76 Ind. 223. As to 
the former,—the case from Massachu- 
setts,—it is sufficient to say that it is 
clearly distinguishable from this case. 
There the bank held two notes of B, one 
of which was executed by him in his 
official capacity as treasurer of a town; 
the other was executed by him individ- 
ually. B kept only a personal account 
with the bank, The note executed by him 
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in his official capacity was indorsed by 
P, who, a few days after the maturity of 
that note, presented to the bank the 
check of B on his individual account, 
and demanded that it be applied to 
the payment of the official note on which 
P was indorser. To this demand the 
bank answered that it had already ap- 
plied B's deposit towards the payment 
of his individual note, which had also 
matured, though not until after the ma- 
turity of the official note. In the action 
which was brought against P by the 
bank to enforce the collection of this 
official note which he had indorsed, it 
was shown that neither this note nor its 
proceeds ever went irito or constituted 
any part of B's personal account in the 
bank, and it was accordingly held that 
the bank, as against the surety on this 
official note, had the right to charge up 
B's personal note, which had also ma- 
tured, against his personal account, as 
it had always done before this demand 
was made upon it to pay the official note 
out of the account. The distinction 
between that case and this is apparent. 

The case in 76 Ind., supra, relied on 
by counsel for appellee, does fully sup- 
port the position for which they con- 
tend. But in that case it is also held, 
in conformity with the well settled doc- 
trine on the subject, that a bank has the 
right, under the state of facts admitted 
in this case, to apply the deposit to the 
payment of its demand, if it chooses to 
do so. It is furthermore held in that 
case that a creditor may not release a 
collateral security given by the princi- 
pal debtor or a lien which it may hold 
on his property without discharging the 
surety; and these propositions are, we 
believe, recognized as fundamental in 
all the cases. If the security be in the 
nature of a lien by pledge of collateral, 
or by mortgage, or under an execution 
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against the principal debtor’s property, 
then, in such case, it would be admitted 
that a release by the creditor of such se- 
curity would discharge the surety, to 
the extent, at least, of the value of the 
security so surrendered. Now, while it 
is true that the bank, in this case had 
not, strictly speaking, a lien upon any 
money or property belonging to Hurst, 
and while the surety could not, perhaps, 
by paying this debt to the bank, have 
become entitled to demand of it repay- 
ment out of Hurst’s deposit, which is 
laid down by some of the authorities as 
the true test, yet it seems to us that this 
bank, by the voluntary surrender to the 
principal of money more than sufficient 
to pay this debt, and which, it is con- 
ceded, it had a right to apply to that 
purpose, has been equally reckless of 
the interests of this surety as though it 
had surrendered a security on which it 
had a specific lien. As said by the text- 
writer above quoted from in criticising 
this case in 76 Ind; 


“If the bank, at the maturity of a note held by it, 
holds funds that, by the scratch of a pen, it could ap- 
ply upon the note, thus securing itself, it is difficult to 
see why neglecting so easv a means of security is not 
as improper as giving up collateral expressly desig- 
nated for the purpose of securing the note." 
Banks (3d Ed.) § 563. 


2 Morse, 


The right on part of this bank to re- 
tain a sufficiency of Hurst's deposit gave 
it the absolute control of an ample se- 
curity for the payment of this debt. A 
lien by pledge could give no higher 
right to the security than this bank had. 
It had the unquestioned right to actual- 
ly appropriate and apply this money 
which it owed to Hurst to the pay- 
ment of Hurst’s debt to it. It matters 
not whether the right to thesecurity has 


Nore,—For other recent decisions on the subject of ‘‘Surety,” 
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its Origin in the doctrine of set-off or 
under a pledge as collateral, It is the 
extent of the right to the security rather 
than the source from which that right 
springs, that should determine the ques- 
tion whether the creditor can voluntarily 
surrender the security without releasing 
the surety; and, having had in its hands 
a fund which it could, by the mere ex- 
ercise of its option to do so, have used 
for the satisfaction of this debt, and 
which, we may assume, the dictates of 
ordinary diligence and of prudent bank- 
ing would have prompted it to thus use, 
this bank has, in our judgment, been 
guilty of bad faith towards the surety, 
who, according to the facts as they are 
admitted here, knew of this large de- 
posit to the credit of his principal, who 
received no notice of the nonpayment 
of the note until nearly four years there- 
after, and who assumed, as he had a 
right to do under these circumstances, 
that the note had been paid at maturity. 
If the facts be as alleged in the answer, 
and admitted by the demurrer, as we are 
bound therefore to assume them to be, 
dis- 


this bank has shown such utter 


regard of, and such absolute ind iffer- 


an 


ence to, the interests of the surety, asto 
entitle him toa release from the liabil- 
ity which would have been satisfied by 
the principal, if the bank had simply 
chosen to have it satisfied, and had ex- 
cercised its option in favor of, instead 
Wherefore the 
judgment of the lower court sustaining 
the demurrer to the answer, and 
dering judgment against appellant, is 
reversed, and the action is remanded for 
further proceedings consistent with this 
opinion.. 


of against, the surety. 


ren- 


see post. 





LEGAL DECISIONS. 


DICEST OF RECENT BANKING CASES. 


A Synopsis of the latest decisions upon banking transactions, arranged in convenient form for 
practical reference, and supplemented with occasional explanatory comments. 


BANK AND DEPOSITOR. 


Bank's R1iGHt TO CHARGE BACK CHECK, Ac- 
by a Gepositor against his banker to recov- 
er the amount of a check drawn on and depos- 
ited with the banker, and afterwards charged 
back to the depositor’s account. The drawers 
of the check were a private banking firm doing 


business at Baltimore, aud on the day of the 


tion 


deposit they had failed, having an apparent 
balance with the defendant at New York great- 
erthan the amount of the check in question. 
The check was handed in after the close of 
banking hours, and was received by the book- 
keeper under an agreement that if there was 
any trouble about it it should be charged back, 
Afterwards, an error was discovered in the ac- 
count of the makers of the check which more 
than absorbed the apparent credit; 
check was charged back. 


and the 
Held, the agreement 
atthe time the check was deposited governed 
the transaction, and authorized defendant to 
charge back the check. Lumsden v. Gilman, 
N. Y. Supreme Court, Gen. Term, November 


1894. 


FORGED AND ALTERED PAPER. 


Cases showing the effect of alterations upon the status 
of bona-fide holders. 


ADDITION “‘WITH INTEREST.” Action upon a 
negotiable promissory note by the bank as a 
bona fide holder for value, against the maker. 
After execution and before transfer to the bank, 
the note had been fraudulently altered by an 
ntermediate indorsee, in the unauthorized in- 
n of the words ‘‘with interest.” Held 
ilteration avoided the note, and the maker 
Was not responsible thereon to the bank. Mount 
Morris Bank v. Lawson, N. Y. Com. Pleas, Gen. 
Term, December 1894. 


ALTERATION OF INDORSEMENT, A_ negotiable 


part of the purchase price of land, 


made payable three years after date, and in- 
dc 


note 


was 


rsed by the payee in blank. One year after 
execution, title to part of the land being in 
question, an indorsement was made on the note 


by agreement between makers and payee that 


it should be subject to any defense in the hands 
of any purchaser that existed against it in the 
hands of the payee. Thereafter the payee 
wrongfully obliterated the restrictive indorse- 
ment by heavy black ink,’ and negotiated the 
note. Held, whether or not a subsequept pur- 
chaser was put on inquiry by the marked-out 
indorsement, the defense of failure of consider- 
ation was aVailable against him. The indorse- 
meat destroying negotiability became an essen- 
tial part of the note and placed subsequent 
holders in the shoes of the payee; and their po- 
sition was not improved by the fraudulent al- 
teration, notice or no notice. Meade v. Sand- 
ridge, Court Civ. App. Texas, January 30, 
1895. 


FILLING BLANK, P, defendant, executed a 
promissory note on a printed blank, which con- 
tained the words in print, ‘‘payable at the bank 
of” with a blank space following, which he left 
unfilled. After delivery, and before being pur- 
chased by the plaintiff, W, some person without 
P’s knowledge or consent, inserted in the blank 
‘*Montgomery, Ala.” thus making the note pay- 
able at the Bank of Montgomery, Ala., and the 
note was purchased in ignorance of the altera- 
tion. The alteration thus made was material, 
in that it converted a non-negotiable intoa ne- 
gotiable note under the laws of Alabama. Held, 
W could recover from P on the note. 


Pool, supreme court Ala., Nov. 8 


Winter v. 
1894. 


The general rule is that a material al- 
teration avoids a note, even in the hands 


of abona fide holder. But the court 


permits recovery under the following 


principle, quoted from Daniel, Neg. 


Inst. $1405: 


‘*There is a general principle which 
pervades the universal law merchant, 
respecting alterations (which when they 
are material, will, as we: have seen, vi- 
tiate the bill or note even in the hands 
of a bona fide holder without notice) ; 
a principle necessary to the protection 
of the innocent and prudent from the 
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negligence and fraud of others. That 
is, that when the drawer of the bill or 
the maker of the note has himself, by 
careless execution of the instrument, 
left room for any alteration to be made, 
either by insertion or erasure, without 
defacing it, or exciting the suspicion of 
a careful man, he will be liable upon it 
to a bona-fide holder without notice, 
when the opportunity afforded has been 
embraced, and the instrument filled up 
with a larger amount or different terms 
than those which it bore at the time he 
signed it,” 


This is a wholesome principle and 
should That it is 
given much scope in Iowa, is shown by 


be extended. not 


the case next following. 

BUILDING OF NOTE OVER SIGNATURE. A bank 
purchased the following note: 

“$120. Fort Dodge, Iowa, May 14, 1888. 
On or before the r4th day of May, 1889, I prom- 
ise to pay to the order of Cole, Grant & Co., one 
hundred and twenty dollars, value received, 
with interest at 8 per cent. per annum. Payable 


at the Webster Co. Fence Factory. 
F. Zerms.” 


On suit brought against Zeims, the facts de- 
veloped that he never intended to sign a prom- 
issory note, but wrote his signature on a printed 
form of note to evidence his agency of a fence 
factory; that after he signed, and without his 
knowledge, the name of payee, amount and 
rate of interest were written in the blanks in the 
printed form,and evolution into a full-fledged 
note wrongfully accomplished. Held, the fill- 
ing in the blanks in the note was wholly unau- 
thorized; the instrument isa forgery, and the 
bank though an innocent holder, cannot re- 
First Nat. Bank of Grand Ha- 
ven v. Zeims, supreme court of lowa, December 
Ig, 1894. 


cover thereon. 


We give below a synopsis of the con- 
tention of the bank; also the reasons 
given by the court denying recovery. 
The bank, as a bona-fide holder for 
value before maturity, contended for re- 
covery because 


1. Zeims intrusted Clark (the person 
obtaining the note) with a printed form 
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of promissory note to which he had 
signed his name, with imp.ied authority 
in Clark to fill it up for some purpose, 
and that, as against an innocent pur- 
chaser, Zeims cannot be heard to say 
that Clark had no authority to fillin ' 
blanks. 

2. Zeims was negligent in placing in 
the hands of Clark a printed form of 
promissory note with the blanks left 
filled, and that, as between plaintifi 
defendant, the defendant must suffe 
consequences of his neglect unde: 
weil-known rule that where one 
innocent parties must suffer through 
fraud or neglfgence of a third, the 
shall fall upon him who placed it in 
power of the third party to 
wrong; and 

3. Zeims was negligent in not dis 
covering the contents of the paper 
was signing, and cannot be heard 
say it was not a promissory note. 


he 


9! 


do 


The court in answer says: 


‘**No doubt, if one signs a blank promis- 
sory note, and intrusts it to another, 
whether it be to accommodate him to 
whom it is intrusted or to be used for his 
own benefit, such instrument carries on 
its face an implied authority to fill up 
the blanks and perfect the instrument. 
Or if one should execute a commercial 
instrument in blank, and deliver it to 
an agent tobe filled up in accordance 
with certain specific directions, and this 
agent should fill them up for larger 
amounts or on different terms, the ma- 
ker would be bound by the instrument 
as filled, if it should come intothe hands 
of a bona-fide holder on account of 
having reposed trust in the agent. But 
in each of these cases it is the in- 
tent of the signer that the paper 
shall become operative as a promissory 
note or other contract, In one case he 
has given the holder implied authority 
to fill up the note, and in the other has 
given express authority which has been 
exceeded. There is a sharp distinction 
between cases where the signer of the 
paper executes an instrument intending 
it to be a contract in some form and 
where he merely signs a paper to furnish 
the means of identification 


e 
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With reference to the claim that de- 
fendant was negligent, there are two all- 
sufficient answers; First. There is no 
pleading of negligence or estoppel in the 
case, and under the authority of Conger 
v. Crabtree (Iowa, 55 N. W. 335), the 
question is not properly presented, See, 
also, as sustaining the rule there an- 
nounced, Schofield v. Ford, 56 lowa, 
: Robinson v. Reed, 46 Iowa, 219. 
ond, it has been held that the sign— 

f a paper with unfilled blanks is 
1ot in itself negligence. Conger v. 
Crabtree, supra; Bank v. Clark,51 Iowa, 
264; Bank v. Hall, (lowa) 50 N. W. 
944; Caulkins v. Whisler, 29 lowa, 495. 
See also Bank v. Stowell, 123 Mass. 196; 
Holmes v. Trumper, 22 Mich. 427. That 
there are authorities holding to a differ- 
ent rule, is conceded; but in view of the 
carefully considered opinion in Bank v. 
Clark, supra, it cannot be said that it is 
open to debate in this state. 

The third contention of appellant pre- 
supposes the execution of the note in its 
present form by the defendant, under 
the mistaken idea that the paper he was 
signing was something different trom 
wnat itturnsout This assumption is 
not warranted by the facts. The testi- 
mony is, or at least the jury was auth— 
orized in finding, that the paper defen— 
dant signed had no writing upon it,that 
defendant signed the paper he intended 
to sign, and that the one he signed is 
not the one on which suit was brought. 
If it had been shown that the note pro- 
duced in evidence was, when signed by 
defendant, in its present form, and that 
defendant signed it negligently, suppos- 
ing it was something different from what 
he intended to sign, there would be 
much force in plaintiff's contention.” 


‘ 


3 
Ne) 
il 


o 
1g 


GARNISHMENT, 


Srock CERTIFICATES Subject to—Certificates 
of stock in a foreign corporation are personal 
property, and, when in the hands of third par- 
ties, within this state, are subject to garnish- 
ment proceedings, under Gen. Stat. 1878, c. 66, 
sec. 167 (Gen. Stat. 1894, sec. 5309.) Puget 
Sound National Bank v. Mather, Supreme Ct. 
Minn. Feb. 27, 1895. 


Deposir IN BANK. A sued B, and summoned 
a national bank in which B kept a deposit, as 
garnishee. 

Held (1) A bank may be garnished by a cred- 
itor of a depositor without first demanding pay- 
ment of the bank, of the depositor’s debt. 

(2) The fact that an insolvent bank 
has gone irto voluntary liquidation does not 
absolve it from liability to be garnished. 


national 


(3) Where a bank, on being garnished, 

swers thatit has paid the debtor’s claim by; 
giving him credit on his note for theamount on 
deposit, and the evidence shows that the note 
was not due atthe time the garnishment was 
levied, a judgment for plaintiff was proper. 
Birmingham National Bank v. Mayer, Alabama 


Supreme Court, November 27, 1894. 

In this case the claim was made on 
behalf of the bank that it was not liable 
as garnishee until the depositor had 
drawn a check for the amount of his de- 


posit, and had the same dishonored. 
The court, overruling this contention, 


says: 


“It may be that, upon general depos- 
it, the depositor should make demand 
for payment before bringing suit against 
the bank; but the bank owes him a 
debt, measured by the deposit, as well 
before as after demand, and this debt 
may be reached by garnishment, upon 
the very words of the statute.” 


Deciding that the fact that an insol- 
vent national bank has gone into liquida- 
tion, does not bar the creditor from 
summoning it as garnishee, the court 
says: 


‘*The plaintiff, notwithstanding, was 
entitled to judgment for the amount 
which the garnishee owed the defend- 
ant; and upon this judgment, if it be 
true that creditors without liens at the 
time the bank went into liquidation were 
entitled to share ratably only in the as— 
sets, the plaintiff would receive only a 
share proportionate to the relative am— 
ount of his claim thus evidenced against 
the bank.” 
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The third point decided in this case 
is that set-off by a bank of an unmatur- 
ed note of the depositor, cannot be made 
to defeat the claim of a garnishing cred- 
itor of such depositor. The court, dis- 
cussing this point, says: 


‘‘The garnishee did not claim that the 
defendant was indebted to it, and offer 
to set off that debt against the defend- 
ant’s claim advanced by and in behalf 
of the plaintiff; but the position of the 
bank was that it had paid the defend- 
ant’s claim by giving him credit for the 
amount of it, on a note he owed the 
bank, before the garnishment was levied. 
This note was not due at the time the 
alleged appropriation of the defendant’s 
deposit to its payment, pro tanto, was 
made, nor was it due when the writ of 
garnishment was served on the bank. It 
is well settled, at least at law, that a 
bank has no power or authority to thus 
appropriate the amount it owes a depos- 
itor to an unmatured debt the depositor 
owes it, and this though the depositor 
be insolvent. Of course, such appro- 
priation may be made upon the depos- 
itor’s direction, or, being made without 
his consent, he may ratify it, provided 
the rights of third persons have not in- 
tervened, and ratification may be in- 
ferred from acquiescence in the appro- 
priation after coming to a knowledge of 
it, But there is no evidence here of di- 
rection, direct ratification, or ratifica— 
fication by acquiescence, The attempt- 
ed appropriation and pzyment were en- 
tirely abortive. The bank, on the evi- 
dence in this record, was indebted to the 
defendant when the writ of garnishment 
was served uponit, and the trial court 
did not err in rendering judgment 
against the garnishee.” 


The decision of this last-named point 
shows of the states 
wherein a bank has no right to set off its 


Alabama as one 


depositor’s unmatured paper against his 
deposit, upon learning of the latter’s in- 
The decisions, as has been 
shown in previous Journals, are not uni- 
form on this question. 


solvency. 
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PuRCHASE MONEY To BE PAID BY BANK, Plain- 
tiff had recovered a judgment against a firm 
which held a village order. One of the firm 
presented the order, indorsed by the firm, to a 
bank, and asked a loanonit. At the cashier's 
request, the member indorsed the order, and, 
while the cashier was counting out the money, 
an officer served a garnishment summons, ad- 
dressed tothe bank on him, and the member 
who asked for the loan took the order. Held, 
that the bank not garnishee. 
Gleason et al. v. South Milwaukee Nat'l Bank, 
Supreme Court of Wisconsin, March 5, 1895. 


was liable as 


This illustrates an attempted garnish- 
ment ‘‘on the fly.”” The debtor 
about to transfer tothe bank a village 
order, and the cashier was about to pay 
over the money by way of loan, when 
the summons was served, The aim of 
the creditor was to garnish the bank 
after it had received the order, and be- 
foreit had paid over the money. The 
court said: 


was 


“The delivery of the order upon which 
the plaintiffs rely to charge the gar- 
nishee was not completed, so as to pass 
title in the order, and prevent Whalen 
from retaking it, and the bank had ac- 
quired no right, as against him, to re- 
tain it. When Whalen handed the 
order through the wicket, properly in- 
dorsed, if the cashier had refused to pay 
the money, and claimed the right to 
hold the order to some other use or pur- 
pose, Whalen would have had a perfect 
right, if within his reach, to have taken 
the order, and to have refused to pro- 
ceed further in the transaction. What- 
ever delivery there was into the power 
or control of the cashier, so long as the 
order remained equally within the pow- 
er or control of Whalen, was, as between 
him and the bank, not absolute, but 
conditional upon his receiving the mon- 
ey. The order was not placed upon the 
counter with any other view or purpose. 
Until he received the money he had a 
right to retake it, as it was found he 
did, before the process was served on 
the cashier, and while the latter was 
stepping to the door at the end of the 
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counter to meet the officer, Theconse- 
quence is that, when the bank was 
served with the garnishee process, it 
did not hold the order for the judgment 
debtors, and, as it failed to acquire any 
title to 1t, ii was not indebted to them 
for it. Besides, there is a further view 
of the case that is decisive against the 
plaintiffs, A party may, 1n certain cases, 
have the possession or control of prop- 
erty of another for the time being, and 
yet not be subject to garnishee process, 
as is aptly illustrated in the case of Stan- 
iels v. Raymond, 4 Cush, 314, where 
the transaction, like the one under con- 
sideration, had not been completed. 
The property in that case (acow) came 
to the possession of the party sought to 
be charged, on trial, witha view of pur- 
chasing her, and he had notified the 
owner he would not buy her. In that 
case, cited with approval in Bates v. 
Railway Co., 60 Wis. 307, the court 
said: ‘We think it could never have 
been the intention of the legislature that 
mere possession of property by a party, 
having no claim to hold it against the 
owner, should render him liable as 
trustee,and thereby subject him to trou- 
ble and expense in answering toa claim 
in which he has no interest. Such a 
construction of the statute would be 
prejudicial in very many instances, and 
cannot be admitted.’ The garnishee 
was properly discharged.” 


BANK OFFICERS. 


FALSE STATEMENTS OF CONDITION BY OFFICERS— 


BANK NOT LIABLE TO PURCHASERS OF ITS STOCK RE- 
LYING THEREON.—The directors of the F Na- 
tional Bank made four reports tothe comptroller 
of the currency, under the provisions of the na- 
tional banking law, allof which were false. The 
officers and directors published and distributed 
to the stockholders of the bank a statement rep- 
resenting that the bank was ina very flourish- 
ing condition, whereas in fact it was insolvent, 
and was known to the officers and directors to 
be so. The M Bank, believing these represen- 
tations to be true, discounted a note for one J, 
sole._y upon the security of certain shares of the 
stock of the F bank, which ultimately turned 
out to be worthless. There was no connection 
or communication between the F bank and the 
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M bank or J. Held, that the F bank could not 
be held liable to the M bank for deceit, since 
there was no privity between them, end it was 
not in the power of the officers to bina the bank 
by representations to a mere stranger to induce 
him toenter into a transaction in which the 
bank was not at all interested. 

In order that a party may be made liable for 
deceit, the representations claimed to be false 
must be made directly to the person injured. 
Merchants Nat. Bank v. Armstrong, U. S. Cir- 
euit Ct. S. D. Ohio, W. D. Jan. 28, 1895. 


FALSE STATEMENT OF CONDITION—LIABILITY OF 
DIRECTORS TO DEPOSITORS.—The defendants, di- 
rectors of the Indianapolis National Bank,made 
and published false statements and reports of 
the bank’s condition, and the plaintiffs, depos- 
itors in said bank, sue them for money depos- 
ited in reliance upon said statements and lost 
by reason of the bank's failure. Held, if in the 
pretended performance of duties imposed upon 
them by law, the directors of a bank use their 
official station to make false representations, 
which are believed and acted upon by third par- 
ties, they are liable to respond for the injury 
done to the one defrauded thereby, and the lia- 
bility provided tor in the national bank ac 
cannot be deemed to preclude the right to main 
tain acommon law action of deceit for such 
Prescott 
Indiana, 


false and fraudulent representations. 
v. Haughey, U. S. Circuit Court, D. 
Feb. 13, 1895. 

The two cases above were both ac- 
tions for losses gruwing out of the mak- 
ing and publication of false statements 
of condition by the officers and direct- 
ors of national banks, In the first case, 
the action 1s directly against the bank; 
in the second case, it is against the di- 
rectors individually. Both cases affirm 
the principle that the bank itself is not 
liable for any injury. The court in 
Prescott v, Haughey, says: ‘‘The fraud- 
ulent representations charged in the 
complaint, if made under color of their 
office, were entirely outside the official 
duties of the directors. Neither thelaw 
nor the obligations of their office made 
it any part of their duty to utter and 
publish false and fraudulent advertise- 
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ments, statements and reports in regard 
to the condition of the bank. The tort 
was committed in their private and per- 
sonal capacity, because the law does not 
confer upon such officers any authority 
to commit frauds of the character com- 
plained of.” 

Officers publishing false statements of 
condition, cannot, therefore, make their 
bank responsible for resulting loss; but 
they wil! be individually liable to de- 
positors injured (Prescott v. Haughey) 
and in all probability to outside pur- 
chasers of stock as well. There are a 
number of decisions which affirm this 
latter proposition. The case of Mer- 
chants Nat. Bank v. Armstrong (first 
above) merely holds that outside pur- 
chasers cannot recover from the bank 
itself or its receiver; the question of per- 
sonal liability of the directors and offi- 
cers to persons purchasing stock upon 
the faith of the false statement is not in- 
volved, 


POWER OF NATIONAL BANK PRESIDENT TO EM- 
PLOY COUNSEL.—Under the fourth subdivision of 
section 5136 of the Revised Statutes of the 
United States, which provides that such nation- 
al banking associations shall have power ‘‘to 
sue and be sued, complain and defend in any 
court of law or equity, as fully as natural per- 
sons,” such naional banking associations 
have full power to employ attorneys to complain 
or to defend such suits in any court of law or 
equity; and such employment, including the 
agreement for compensation, may be made by 
the president of such bank. Such employment 
by the president is a sufficient authorization and 
employment, and the bank will be bound 
thereby. The power to complain and defend is 
not limited to suits in which the bank may be 
successful; nor is the right of the attorney to 
recover limited by the character of the questions 
which may arise in the case. Nat. Bank of 
Guthrie v. Earl, Supreme Court of Oklahoma, 
Feb. 16, 1895. 


NOTARY. 


PROTEST BY NOTARY WHO IS STOCKHOLDER AND 
CASHIER.—A bank owned a bill of exchange, 
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which was protested by its cashier, who was 
also a stockholder, acting in his capacity as no- 
tary public. It was contended that the protest 
was illegal and invalid. Held, the fact that the 
notary was cashier and a stockholder in the 
bank, does not invalidate the protest. More- 
land’s Assignee v. Citizens Sav. Bank, Court of 
Appeals of Kentucky, March 16, 1895. 


The question whether a cashier is in- 
capacitated from acting as notary, in 
protesting paper held by his bank, has 
been decided in at least two cases in re- 
cent years, in favor of the validity of the 
act. Butthe question whether a stock. 
holder may legally so act, has been in 
volved in more doubt. In the present 
case we see the proposition maintained 
that neither being cashier nor stock- 
holder, invalidates the notary’s act. 
The bare proposition is asserted, with 
out discussion or citation of authority; 
yet it is a decision, and as such, will be 
welcomed in the interest of banking 
convenience, In three or four of the 
states (the statutes have been set forth 
in the past in the Journal) it must be re- 
membered, legislation prohibiting offi- 
cers or stockholders of banks from act- 
ing as notaries for their institutions, is 
in existence. In these states, of course, 
the statutes govern, and decisions like 
the present have no weight. 


NOTICE OF PROTEST. 


SUFFICIENCY OF NOTICE.—NEW JERSEY. 1. A 
notice of protest is sufficient, if it informs the 
indorser, either in express terms or by reason- 
able implication that the bill or note had been 
dishonored, and that he is looked to for pay- 
ment. 

2. The notice of protest mailed to the indorser 
of a note, stated that payment of the note had 
been duly demanded of the maker, that pay- 
ment was refused, and that the note was pro- 
tested for non payment. Held, that this notice 
was sufficient to charge the indorser. Salomon 
v. Pfeister & Vogel Leather Co., Court of Er- 
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rors & Appeals of New Jersey, March 2gth, 


1895. 


SUFFICIENCY OF NOTARIAL CERTIFICATE,—NEW 
York. Inanaction upon a promissory note 
against an indorser who made defense ‘‘no no- 
tice of dishonor,” judgment for the plaintiff 
was reversed, 
cided: 

1. To be presumptive evidence of the dis- 
honor of a promissory note, and of notice of the 
dishonor, the notarial certificate must conform 
to the requirements of section 923 of the Code 
of Civil Procedure. 

2. Should such certificate omit to specify the 
reputed place of residence of the party to whom 
the notice was given, and the post office nearest 
thereto, it is still evidence of the facts it duly 
certifies, and proof aliunde is competent and 
sufficient to show that the postoffice to which 


the notice was sent was the party’s proper post- 
office. 


and the following points de- 


3. A notarial certificate is only presumptive 
proof of the facts it certifies, and where it certi- 
fies to the due mailing and direction of a notice 
of dishonor, evidence that the party never re- 
ceived the notice is competent to show that it 
was not so mailed and directed. 

4. The deposit of a notice of dishonor of ne- 
gotiable paper in a private letter box of a pri- 
vate office is not a deposit in the postoffice. 
Townsend v. Auld, Common Pleas 01 New York 
City and County, General Term, December 3, 
1594. 


SURETY, 


Synopsis of latest cases showing where liability of 
surety is, or 1s not, incurred; and what acts or 
omissions of the creditor,are sufficient or otherwise, 
to release the surety. 


ACCEPTANCE OF FORGED RENEWAL—NOTICE OF 
NON-PAYMENT—1. The acceptance by the payee 
of a renewal note from the maker, to which the 
maker has forged the signature of the sureties 
on the original note, interest thereon being paid 
in advance, is not an extension of time, binding 
on the payee, and therefore does not release 
the sureties. 

2. The failure of the payee of a note to notify 
the sureties of its non payment within a reason- 
able time does not release them from liability, 
inthe absence of affirmative proof that they 
could have protected themselves if they had 
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been notified. Officer et al. v. Marshall et al. 
Court of Civil Appeals of Texas, Jan. 30, 1895. 


RELEASE OF—EXTENSION OF TIME RESERVING 
RIGHT TO SUE—An agreement to give time tothe 
debtor, which reserves a right to sue at the re- 
quest of the sureties, does not release the latter, 
Exchange etc. Co. v. Baylies, Supreme Court of 
Appeals of Va., Feb. 14, 1895. 


LIABILITY OF—CONDITIONAL SIGNATURE KNOWN 
TO PAYEE, If asurety signs a note upon the 
condition that some one else is to sign, that 
condition being known to the payee, and as- 
sented to by him, the surety is not bound or 
liable on such note unless it be signed by the 
other party. Williams v. Luther et al. Court 
of Appeals of Kentucky, March 22, 1895. 


RELEASE OF—STATUTE OF LIMITATIONS—PAY- 
MENT OF INTEREST BY PRINCIPAL. 
interest On a note by 


Payments of 
the principal without 
knowledge of the surety, will not, as regards 
the surety, take the note out of the statute of 
limitations. Meitzler v. Todd et al. 
Court of Indiana, March 14, 1895. 


Appellate 


The court in this case said: 


“Had there been no payments made on 
the note, it would have been barred both 
as to principal andsurety. Burns’ Rev. 
St. 1894 §294 (Rev. St.1881 $293, subd. 5). 
Part payment of the principal and pay- 
ment of interest stand on the same foot- 
ing. Payment is regarded as an ac- 
knowledgment of an existing obligation, 
and from such acknowledgment a prom- 
ise to pay the debt may be implied. 
Conwell v, Buchanan, 7 Blackf. 537. 
Each payment starts the statute afresh 
from its date. The appellant contends 
that the payments made by the princi- 
pal, which operated to keep the note 
alive as to him, operated to keep it alive 
as to the surety also, although the sure- 
ty had no knowledge of them. It was 
held by Lord Mansfield in Whitcomb v. 
Whiting, 2 Doug. 652, that payment by 
one juint debtor was payment for all, 
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and that an acknowledgment by one 
was an acknowledgment for all, and 
would take the obligation out of the stat- 
ute as to all. This rule has not been ac- 
cepted in this country, except in a few 
states. Wood, Lim. sec. 285. In this 
state it has been expressly held that a 
payment made by one joint debtor, or 
joint and several debtor, does not take 
the obligation out of the statute as to 
the other debtor, who had no know- 
ledge of the payment. Bottles v. Mil- 
ler, 112 Ind. 584; Yandes v, Lefavour, 
2 Blackf. 371. See, also, Bell v. Mor- 
rison, 1 Pet. 351; McMullen v. Raiferty, 
89 N. Y. 456.” 


RELEASE OF—REQUEST TO CREDITOR TO SUE— 
EXTENSION. I. 
upon a note, he alleged that he made a verbal 


In an action against a surety 


demand upon plaintiff to bring suit upon the 
note, and prosecute the same to judgment; that 
the plaintiff promised soto du, and that defend- 
ant, relying upon said promise, did not give the 
written notice contemplated by Section 756 of 
2 Hill’s Code,* that thereafter plaintiff did insti- 
tute suit upon said note, which suit was subse- 
quently, on February 21, 1894, dismissed by 
plaintiff without proceeding to judgment against 
the principal. The surety insisted that giving 
of verbal notice coupled with the promise of 
plaintiff to bring suit, constituted a waiver on 
the part of the plaintiff of the ‘‘notice in writ- 
ing’ contemplated by section 756, and that the 
subsequent dismissal of the suit by the plain- 
tiff operated in law to discharge the appellant 
from his obligation as surety. Held, the posi- 
tion is not While the ‘‘notice in 
writing” may be waived, a mere oral request 
upon the part of the surety to sue, and a prom- 
ise upon the part of the creditor to comply with 


well taken. 


the request, will not, in general, or when unac- 
companied by other declarations or circumstan- 
ces, constitute such waiver. Chrisman v. Tuttle, 


*2 Hill’s Code, sec. 756, et seq , provides that a sure- 
ty may require thecreditor “by notice in writing,” to 
institute an action on the contract, and thatif the cred- 
itor shall not prosecute the same to judgment the 
surety shall be discharged. 
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59 Ind, 155. English v. Bourn, 7 Bush. 135 
Nor does the fact that the plaintiff thereafter 
brought suit, and subsequently dismissed 

operate to exonerate the surety under the cir- 
cumstances of the case. The allegations of 
the answer in this regard are too indefinite to 
enable the court to conclude that the suit was 
brought as a result of the notice. The only de- 
mand which the evidence tended to prove was 
made 
hence, neither under the allegations of his an- 
swer nor the procf submitted under it, is the 
surety in a position to claim that the bringing 
of the suit constituted a waiver by plaintiff of 
the written notice. Nor can he be 
urge that plaintiff's dismissal of the suit without 


ten months before suit was brought; 


heard to 


proceeding tojudgment against the principal 
exonerated him, because he not only was in 
court at the time, defending as a surety, and 
had notice of plaintiff's application, and made 
no objection to it, but the dismissal was brought 
about by his ewn conduct upon the hearing, 
and he must be deemed to have consented to it. 
“If, after a surety has notified the creditor to 
bring suit, he subsequently consents to the dis- 
missal of the suit brought pursuant to such no- 
tice, he will remain bound without any new 
Brandt, Sur. (2nd Ed.) § 609. 

2. It was alleged that an indorsement on the 
back of the note in suit, ‘‘with privilege of three 
months’ extension if security remains satis- 


promise.” 


factory,” was placed thereon after the note was 
signed by the surety and without his knowledge 
orconsent. Held, assuming the allegation to 
be true, the fact is whoily immaterial. The in- 
dorsement in no sense changed the rights, in- 
terests, duties, or obligations of the parties. 
Derby v. Thrall, 44 Vt. 413; Herrick v. Baldwin, 
17 Minn. 209 (Gil. 183.) It cannot be considered 
as an unqualified or definite agreement to ex- 
tend the time of payment of the note, and was 
in no sense binding upon the parties. It was 
not an enforceable agreement for the extension 
of time. tended 
to show that the surety was prejudiced by any 
act of the piaintiff, or that plaintiff omitted to 
perform any duty which he owed to the surety 
by reason of sueh suretyship; and judgment 
against the surety is proper—Kittredge v, Steg- 
mier, Supreme Court of Washington, January 
22, 1895. 


There was no evidence which 
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LEGISLATION AFFECTING BANKERS. 


Subscribers are requested to communicate any subjects of recent legislation appropriate for 
this department. 


BANKS OF DEPOSIT AND DISCOUNT IN MiNNESOTA 


Below we publish the full text of the law of Minnesota approved April 15th, revising the laws 
relating to banks of discountand deposit, which will go into effect on August Ist next. This law 
was drafted by M. D. Kenyon, Public Examiner (whose title hereatter will be Superintendent of 
Banks) and was championed in the senate by Senator J. T. Wyman, president of the Metropolitan 
3ank of Minneapolis. The existing laws of Minnesota governing banks are inadequate and anti- 
quated, and are interlarded with obsolete provisions asto circulation. The author ot this new meas— 
ure was peculiarly fitted, by knowledge and experience, to draft a law that would serve the needs 
of both banks and people, and the result is a model bank law, following somewhat the lines of the 
national bank act, and containing such additions and changes as experience has shown to be wise 
and necessary. 

We have made a comparison of the new, with the existing law, and append in foot notes to 
each section, a statement showing re-enactment, change or addition. Briefly summarizing the 
principal features: The law omits all provisions as to circulation, and is applicable to banks of de- 
posit and discount only; the law makes clear a double liability of stockholders, whereas under ex- 
isting law the liability is uncertain and has been construed to impose a triple liability; the law 
gives the superintendent power over insolvent and capital-impaired banks similar to that possessed 
by the comptroller of the currency over national banks, whereas under existing law, he has no 
quick power of control, but must apply to the courts; the law introduces provisions for the election, 
duties and regulation of directors, features absent from the present law; the law permits loans on 
warehouse receipts representing the great products of the state, under stated conditions, to an 
amount greater than the 15 per cent. limit of loans to one person, a new provision, greatly needed; 


and a new provision gives the superintendent power to prescribe uniform books of account. 


Other 


changes or additions are set forth in the footnotes —Ep. 


A BILL 
Laws Relating to Banks of Discount 


for an Act to Revise the 


and Deposit. 


Be it &nacted by the Legislature of the 
State of Minnesota:— 


Sec. 1. Any number of persons not 
less than three (3) may establish banks 
of discount and deposit, and become in- 
corporated upon the terms and condit- 
ions, and subject to the liabilities pre- 
scribed in this act; but the aggregate 
amount of the paid up capital stock 
of such bank shall not be less than ten 

Section 1. A substantial re-enactment of ex- 
isting law, except power to establish banks of 
“circulation” omitted. 

Section 2, The proviso that when a new bank 
succeeds to the business of an old one, it may 
take the same name, and the provision fixing 
the maximum limit of existence at thirty years 
are new features; in other respects the provis- 
ions of this section are substantially as for- 
merly. 


thousand dollars in any town containing 
a population of one thousand persons or 
less, and not less than fifteen thousand 
dollars in towns of more than one thou- 
sand and not exceeding filteen hundred 
population, and not less than twenty 
thousand dollars in towns of more than 
fifteen hundred and rot exceeding two 
thousand population, and not less than 
twenty-five thousand dollars in towns of 
more than two thousand inhabitants; 
the population in all cases to be deter- 
mined by the last official census. The 
full amount of capital stock named in 
the articles of incorporation shall be paid 
in cash before any bank shall be author- 
ized to commence business, and such 
payment shall be certified to the super- 
intendent of banks, under oath by the 
president or cashier of the bank. 

Sec. 2, The persons un‘ting to form 
such a corporation shall, under their 
hands, and seal, execute articles of in- 
corporation which shall specifically 
state: 


First. The name assumed to distin- 
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guish the bank and to be used in all 
dealings, which name shall not be that 
of any other bank in thestate. Provided 
that if such bank is being incorporated 
for the purpose of succeeding any other 
bank, such new bank so incorporated 
may assume the name of the bank which 
it is intended to succeed. 

Second. The place where the business 
of discount and deposit is to be carried 
on. 
Third. The amount of capital stock 
and the number of sharesinto which the 
same is divided, 

Fourth. The names and places of res- 
idence of the stockholders and number 
of shares held by each of them, 

Fifth. The period at which said bank 
shall commence and terminate, which 
term shall not exceed thirty years. The 
articles of incorporation shall be acknow- 
ledged before the clerk of some court 
of record or notary public and authen- 
ticated by the seal of such court or no- 
tary, and shall be recorded in the office 
of the register of deeds of the county 
where such bank may be established, 
and the articles thus authenticated shall 
be transmitted to the superintendent of 
banks, who shall carefully preserve the 
same on file in his office. Upon duly 
making and filing such articles of in- 
corporation, the bank shall become as 
from the date of execution of the same 
a body corporate, and as such and in 
the name designated in such articles, it 
shall bave the power to make contracts, 
to sue and be sued, and shall have all 
the powers, privileges and immunities in- 
cident to corporations, and applicable 
to the ends of such establishment, sub-— 
ject to the restrictions and provisions of 
this act. A copy of the articles duly 
certified by the register of deeds of the 
county, or by the superintendent of 
banks, may be used as evidence against 
such bank, or any person for or against 
whom such evidence is necessary, wheth- 
er on civil or on criminal trial. 

Sec. 3. Upon making and filing the 
articles of incorporation requiret by this 
act the bank shall become a body cor- 
porate, and as such shall have power. 

First. To adopt and use a corporate 
seal. 
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Second. To have succession for the 
period of years named in the articles of 
incorporation. 

Third. To make contracts. 

Fourth. To sue and be sued in any 
court of law or equity as fully as nat- 
ural persons. 

Fifth. To elect or appoint directors, 
who shall choose from the members a 
president and one or more vice-presi 
sidents, and shall have power to ap- 
point and employ a cashier or other 
officers, define their duties, require 
bonds from such officers and clerks, dis- 
miss such officers so elected or appvint- 
ed or any of them at pleasure, and elect 
or appoint others to fill their places. 

Sixth. To prescribe by its board of di- 
rectors by-laws not inconsistent with 
law; regulating the manner in which its 
directors and officers shall be elected or 
appointed, and fixing their compensa- 
tion, its stockholders convened for 
special or regular meetings, its property 
transferred, its general business con- 
ducted and the privileges granted to it 
by law exercised and exercised and en- 
joyed, 

Seventh. To exercise by its board of 
directors or duly authorized officers or 
agents, subject to law all such power as 
shall be necessary to carry out the busi- 
ness of banking by discounting bills, 
notes and other evidences of debt, by re- 
ceiving deposits, by buying and selling 
gold and siiver bullion, foreign coin, 
promissory notes, mortgages and other 
evidences of debt, and foreign and in— 
land bills of exchange, by loaning money 
on real and personal securities and by 
exercising all the usual and incidental 
powers and privileges belonging or per- 
tertaining to such business. 

Provided, that no bank shall transact 
any business except such as is incident- 
al and necessarily preliminary to :ts es 
tablishment, until it has been authorized 





Section 3. This section adopts the form of 
statement of powers contained in the national 
bank act, without being identical in provision. 
The powers granted in subdivision 7 necessary 
to carry out the business of banking, are same 
as in the existing law. 











by the superintendent of banks to com- 
mence the business of banking. 

Sec. 4. Whenever the articles of in- 
corporation are filed with the superin- 
tendent of banks as provided in this act, 
and the bank transmitting the same 
files the certificate of payment of capi- 
tal as provided in this act and certifies 
that such bank has complied with all the 
provisions of this act required, before 
the bank shall be authorized to com- 
mence business, the superintendent 
shall examine the condition of such 
bank, ascertain the amount of money 
paid in on account of its capital, the 
name and place of residence of each of 
its directors, and the amount of capi- 
tal stock of which each is the owner in 
good faith, and whether such bank has 
complied with all the provisions of this 
act required to entitle it to engage in 
the business of banking. If upon such 
examination it appears to the superin- 
tendent ot banks that such bank is law- 
fully entitled to commence the business 
of banking, he shall, within thirty days 
after the filing of the certificate of pay- 
ment of capital as provided in this act, 
give to such banka certificate under his 
hand and official seal, that such bank 
has complied with all the provisions re- 
quired to be complied with before com- 
mencing the business of banking, and 
that such bank is authorized to com- 
mence such business, which certificate 
shall be prima facie evidence in all the 
courts of the state that such bank is 
duly and legally organized as a corpor- 
ation. 

The superintendent may withhold 
from any bank his certificate authoriz- 
ing the commencement of business 
whenever he has reason to believe that 
the stockholders have formed the same 
for any other purpose than the legiti— 
mate objects contemplated by this act. 

The bank shall cause the articles of 
incorporation and the official authoriza 
tion of the superintendent of banks is- 








Section 4. Same provision as existing law, 
except that it introduces an express direction to 
superintendent to examine bank before issuing 
certificate of authorization to commence busi- 
ness. 
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sued under this section to be published 
in some paper partly or wholly printed 
in the city or county where the bank is 
located, for at least four successive 
weeks next after the issuing thereof; or 
if no newspaper is published in such 
city or county, then in some newspaper 
published at the capita! of the state. 
Sec, 5. The president and cashier of 
every bank formed pursuant to the pro- 
visions of this act, shall at all times 
keep a true and correct list of the names 
of all the shareholders of such bank, with 
the amount of stock held by each, the 
time of transfer and to whom trans- 
ferred, and shall file a copy of such list 
in the office: f the register of deeds of 
the county wherein such bank is located 
and also in the office of the superintend- 
ent of banks, on the first day of May in 
each year; and the stockholders in each 
bank shall be individually liable in an 
amount equal to the amount of stock 
owned by them for all the debts of such 
bank, and for all transactions prior to 
such transfer, such individual liability 
shall continue for one year after any 
transfer or sale of stock by any stock— 
holder or stockholders, and shall be over 
and above the stock owned by the stock- 
holders in such corporation and any 
amount paid thereon. The shares in 
such banks are personal property, and 
transferable on the books of the bank in 
such manner as may be agreed upon in 





Section 5. Provision for keeping list of stock- 
holders is the same as in existing law. Butthe 
language imposiny liability upon stockholders 
is changed. The existing law says: The stock- 
holders shall be individually liable ‘‘in an am- 
ount equal to double the amount of stock owned 
by them” etc. Some construed this as a triple 
liability. The new provision leaves out the 
word ‘‘double” and the law reads:—“shall be 
individually liable in an amount equal to the 
amount of stock” etc. and adds, such liability 
‘*to be over and above the stock owned by the 
stockholders,” etc. This makes the double lia- 
bility clear, and conforms the liability of stock- 
holders to that imposed upon national bank 
shareholders. The provision as to duration of 
liability after transfer, is a re-enactment. Sois 
the provision as to nature and transferability of 
shares. 
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the articles of such bank, or prescribed 
in its by-laws; and every person becom- 
ing a stockholder therein shall, in pro- 
portion to his interest, succeed to all the 
rights and be subject to all the liabili- 
ties of prior stockholders; no change 
shall be made in the articles of such 
bank whereby the rights, remedies or 
securities of existing creditors shall be 
in any manner impaired; and any bank 
shall not be dissolved by the death 
or insanity of any of the shareholders 
therein. 

Sec. 6. The affairs of each bank shall 
be managed by a board of not less than 
three directors who shall be elected by 
the stockholders and hold office for one 
year and until their successors are elect 
ed and have qualified... A majority of 
the board of directors shall constitute a 
quorum for the transaction of business, 
provided, that when the number of di- 
rectors shall exceed nine, they may once 
in six months designate by resolution 
nine members, any five of whom shall 
constitute a quorum. In the first in- 
stance the directors shall be named in 
the articles prescribed in section 2 of 


this act, or elected at a meeting held 


before the bank is authorized to com- 
mence business by the superintendent, 
and afterwards elected at the annual 
meeting of the stockholders each year; 
and if for any cause an election is not 
had at that meeting, it may be held ata 
subsequent meeting called for that pur- 


Sections 6, 7, 8,9. These sections, providing 
the number, election and qualification of direct- 
ors; for dividends by the directors and a re- 
quirement of one-tenth for a surplus fund until 
20 per cent. of capital is reached and maintain- 
ed; for examinations by directors; and for the 
same security from directors for loans, as from 
others, and regulating loans to directors, are all 
new. The only provision in existing law touch- 
ing any of these subjects is the one permitting 
directors to declare dividends out of and not to 
exceed, net earnings; the net profits to be first 
ascertained by the officers and accountants of 
the bank, who must charge off bad debts. Upon 
the subjects covered by these sections, the ‘‘Min- 
neapolis Journal,’ (speaking before the passage 
of the bill) says: 

‘There is nota provision in the state laws 
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pose, of which due notice shall be given 
as provided in the by-laws adopted by 
such bank, Ata meeting of stockhold- 
ers for election of directors, each share 
shall entitle the owner to one vote for 
each director, and a stockholder may 
vote at any meeting of the corporation 
by proxy in writing signed by him. 
Every director must own and hold in his 
own name not less than five shares of 
the capital stock of such bank, except 
that in banks having a capital of $15,000 
or less, a director must own and hold in 
his own name not less than three shares 
of the capital stock of such bank, 

Provided, that if the shares in any 
bank are less than $too in par value, the 
directors shall hold shares of the value 
of $500 in the first instance and $300 in 
the second instance. Each director 
shall take and subscribe an oath that he 
will diligently and honestly perform his 
duties in such office and will not know- 
ingly violate, or permit to be violated, 
any provision of this act, and that he is 
the owner in good faith of the stock of 
the bank as required to qualify him for 
such office, standing in his name on the 
books of the bank, the taking of such 
oath to be noted on the minutes of the 
records of the bank and the oath filed in 
the bank. Any vacancy in the board of 
directors shall be filled by the remain- 
ing members of the board, and the di- 
rectors so appointed shall hold office 
until the next election. 


governing the duties of bank directors. 
* * * * * 

‘“‘The Wyman law compels a bank surplus 
fund equal to 20 per cent. of the capital stock of 
the bank, and no dividend can be made while 
there is a deficiency in such surplus. after it has 
been acquired by the semi-annual setting aside for 
the purpose of ro percent. of the net earnings for 
each previous six months. The present law 
compels no surplus, although the law encour- 
ages one by allowing a percentage of a surplus 
to be loaned; it lies with the banks, however, 
whether they establish a surplus fund. That 
they shall establish one is very important to the 
people who do business with them. 

The provisions of the proposed bill as to the 
loaning of money to bank officials are strict and 
in the public interest.” 
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Sec. 7. The board of directors of a 
bank may declare a dividend of so much 
of the profits of the bank after provid- 
ing for all expenses, losses, interest and 
taxes accrued or due from said bank, as 
they shall judge expedient; but before 
any such dividend is declared, not less 
than one-tenth of the net profits of the 
bank for the preceding half year, or for 
such period as is covered by the divi- 
dend, shall be carried to a fund to be 
designated the surplus fund, until such 
surplus fund shall amount to 20 per cent, 
of its capital stock, and thereafter such 
surplus fund shall equal 20 per cent. of 
the capital stock of such bank, and 
whenever the same becomes impaired it 
shall be reimbursed in the manner pro- 
vided for its accumulation. 

Sec. 8. The board of directors of each 
bank shall annually appoint from _ its 
members an examining committee wh«se 
duty it shall be toexamine the condition 
of the bank, at least once every six 
months, or oftener if required, and such 
committee shall report to the board, 
giving in detail all items included in the 
assets of the bank, which they have 
reason to believe are not of the value at 
which they appear on the books and re- 
cords of the bank, and giving the value 
of each of such items as in their judg- 
ment they may have determined, and 
the board shall cause said report to be 
recorded in the minute books of the bank. 

Sec. 9. No director shall, directly or 
indirectly, in any manner, use the funds 
of the bank, or any part thereof, except 
for regular business transactions, and 
all loans made to said directors, officers, 
servants and agents of the bank, shall 
be upon the same security as required 
of others, and instrict conformity tothe 
rules and regulations of the bank; and 
all such loans shall be made only by the 
board, and shall be acted upon in the 
absence of the party applying therefor. 

Sec. 10. Every bank shall make to 
the superintendent of banks not less 
than four reports during the year, ac- 


Section Io and 11, requiring making and pub- 
lication of reports of condition and providing 
a penalty for false statements arere.enactments 
of existing law. 
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cording to the form which may be pre— 
scribed by him, verified by the oath or 
affirmation of the president, vice presi- 
dent or cashier of such bank, and at- 
tested by the signature of at least two of 
the directors. Each report shall exhibit 
in detail and under appropriate heads, 
the resources and liabilities of the bank 
at the close of business on any past day 
by hin. specified; and shall be trans- 
mitted to the said superintendent of 
banks within seven days after the re- 
ceipt of a request or requisition there- 
for from him, and in the same form in 
which it is made to the superintendent 
of banks, shall be published in a news- 
paper published in the place where such 
bank is established, or, if there is no 
newspaper in the place, then in one pub- 
lished nearest thereto in the same coun- 
ty, at the expense of the bank; and such 
proof of publication shal] be furnished 
as may be required by the superintend- 
ent of banks. The superintendent of 
banks shall also have power to call for 
special reports from any particular bank 
whenever in his judgment the same are 
necessary in order to obtain a full and 
complete knowledge ot its condition. 
Every bank which fails to make and 
transmit any report required under this 
section shall be subject to a penalty of 
$r1oo for each day after the periods re- 
spectively therein mentioned that it de- 
lays to make and transmit its report. 

Sec. 11. Every officer, agent or clerk 
of any bank authorized by this act, who 
wilfully and knowingly subscribes or 
makes any false statement of facts, or 
false entries in the books of such bank, 
or knowingly subscribes or exhibits false 
papers with intent to deceive any person 
authorized to examine as to condition 
of such bank, or wilfully or knowingly 
subscribes or makes false reports, shall 
be deemed guilty of a felony and shall 
be subject to imprisonment at hard la- 
bor in the state prison for such term, 
not less than one year nor more than ten 
years as the court trying him shall des- 
ignate, 

Sec 12. The directors, officers and 


Section 12, requiring the banks to keep such 
books of account as required by the superinten- 
dent, is new. 
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agents of banks shall, when required by 
the superintendent of banks, open and 
keep such books or accounts as the su- 
perfhtendent may in his discretion de- 
termine and prescribe, for the purpose 
of keeping accurate and convenient re- 
cords of the transactions and accounts 
of such banks, and any bank that re- 
fuses or neglects to open and keep such 
books ur ac ounts so prescribed shall be 
subject to a penalty of $10 for each day 
it neglects and fails to open and keep 
such prescribed books or accounts. 

Sec. 13. No bank shall make any loan 
or discount on the security of the shares 
of its own capital stock, nor be the pur- 
chaser or holder of any such shares un- 
less such security or purchase shall be 
necessary to prevent loss upon a debt 
previously contracted in good faith; and 
stock so purchased or acquired shall 
within six months from the time of its 
purchase, be sold or disposed of at pub- 
lic or private sale, 

Sec. 14. Such bank may demand and 
receive for loans on real and personal 
security, or for notes, bills or other evi- 
dences of debt discounted or purchased 


such rate of interest as may be agreed 
upon by the parties, not exceeding ten 
per cent. per annum, subject, however, 





Sections 13 and 14. Re-enactexisting law. 


Section 15. Re-enacts the existing provisions 
of law limiting loans to any one person to 15 
per cent. of capital and surplus; but it makes a 
new provision that to an officer or 
director shall not exceed ten per cent. It 
also adds to the existing exemptions from 
the fifteen per cent. limit warehouse receipts 
covering agricultural and manufactured pro- 
ducts under the named conditions. Speaking 
of the necessity of this exemption (before the 
passage of the new law) the 
Journal” said: 

‘‘Under the existing law, banks, especially in 
the cities, have been compelled to violate the 
Statute in the matter of wheat loans, or neglect 
the state’s most important interest, for, singular 
ds it may seem, the banking law of Minnesota 
will not permit a loan in excess of 15 per cent. 
of the bank capital anc surplus on the best se- 
curity the state has, receipts for wheat in stor- 
age. A state should legislate in its best inter- 


loans 


‘*Minneapolis 
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to such general laws regulating and fix- 
ing the rate of interest as may be passed 
by the legislature; and it shall be law- 
ful to receive the interest in advance, 
according to the ordinary usage of 
banking institutions and in general to 
do all things and have all privileges in- 
cident to banks or corporations. 

Sec. 15. The total liabilities to any 
such bank of any person or any com- 
pany, corporation or firm for money 
borrowed, including in the liabilities of 
a company or firm, the liabilities of the 
several members thereof, shall at no 
time exceed 15 per cent. of the aggre- 
gate amount of the capital stock of such 
bank actually paid in and of the per 
manent surplus fund of such bank. Pro- 
vided that the total liability of any offi- 
cer or director of such bank shall at no 
time exceed ten per cent. of the aggre- 
gate amount of the capital stock o1 such 
bank actually paid in, and of the per- 
manent surplus fund of the bank. But 
the discount of the following classes of 
paper shall not be considered as money 
borrowed within the meaning of this 
section, viz. : 

(1) The discount of business on com- 
mercial paper actually owned by the 
person negotiating the same. 


est always, and especially in banking; but, in- 
stead of this, antiquated legislation has been 
allowed to stand on the statute books and inter- 
fere with the most conservative feature of the 
loaning business. No security in the country 
stands higher than terminal wheat receipts; 
banks can always dispose of them in the East, 
or individuals either, for 3 per cent., a rate that 
should be 
their high class as a security, and yet this class 
of loans has been discriminated against by a 
loan limit. 


regarded as sufficient evidence of 


The Wyman bill removes the limit- 
ation and places ‘warehouse receipts covering 
agricultural and manufactured products in 
Store,’ outside of the clause that prohibits loans 
to any person or firm in excess of 15 per cent. 
of the capital and surolus of the bank, This 
security is so nearly perfect that banks loan 
readily within Ito per cent. of its value. Surely 
it is no credit to withhold from legal bank secur- 
ities such standard security as wheat in store al 
terminals, and yet our law permits such excess 
loans only to produce in transit.” 
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(2) The discount of bills of exchange 
drawn in good faith against actually 
existing values. 

(3) The discount of paper based upon 
the collateral security of warehouse re- 
ceipts covering agricultural and manu- 
factured products in store in elevators 
and warehouses under the following con- 
ditions: 

First: That the actual market value of 
the property held in store and covered 
by such receipts shall at all times ex- 
ceed by at least 10 per cent the amount 
loaned upon the same. 

Second That the full amount of the 
loans shall at all times be covered by 
policies of fire insurance issued by com- 
panies admitted to do business in this 
state to the extent of their ability to 
cover such loans, and then by compan- 
ies having sufficient paid up capital to 
be so admitted, and all such policies 
shall be made payable in case of loss to 
the bank or holder of the warehouse re- 
ceipts. 

Sec. 16. Contracts made by any bank 
established under the provisions of this 
act, pursuant to authority of the board 
of directors of such bank, shall be sign- 
ed by the president or cashier thereof, 
or such other officer as may be desig- 
nated by the directors, and all actions 
and proceedings brought and prosecuted 
by and in behalf of such bank shall be 
brought and prosecuted in the corpor— 
ate name mentioned in the articles made 
and filed as hereinbefore required. 

Provided, that allinstruments that are 
to be of record shali have the corporate 
seal of such bank affixed thereto 

Sec. 17, Such bank may purchase, 
hold and convey real estate for the fol 
lowing purpose: 





Section 16, Re-enacts former law, and adds 
the requirement that instruments of record 
must have bank’s seal attached. 


Section 17, Re-enacts existing provisions as to 
realestate, with some changes and additions. 
The limit of 25 per cent. of capital for bank 


building is new. Conveyances of real estate 
under new law can only be made by ‘‘authority 
of the board of directors;” the former provision 
was thatthe president and cashier ‘‘may sell 
* * under the direction ef the association.” 
The requirement limiting the time of holding of 


certain real estateto five years, unless extended, 
is new, 
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First. Such as shall be necessary for 
the convenient transaction of its busi- 
ness, including with its banking office 
other apartments to rentas a source of 
income, which investment shall not ex— 
ceed 25 percent. of its paid-in capital 
stock and permanent surplus. 

Provided, that this provision shall not 
apply to any such investments made be- 
fore the date when this act takes effect. 

Second. Such as is mortgaged to it 
in good faith by way of security for 
loans made on money due to such 
bank, 

Third. Such as is conveyed to it in 
satisfaction of debts previously contract- 
ed in the course of its dealings. 

Fourth. Such as it requires by sale on 
execution or judgment of any court in 
its favor. 

The bank shall not purchase, hold or 
convey real estate in any other case or 
for any other purpose whatever. Real 
estate shall be conveyed only by author- 
ity of the board of directors of said bank 
under the seal of the bank, and the 
hand of either its president, vice presi- 
dent or cashier, free from any .laim 
thereon in favor of or against the share- 
holders or any person claiming under 
them. No real estate acquired in the 
cases contemplated in the second, third 
and fourth subsections above shall be 
held for a longer term than five years, 
unless such period shall be extended by 
the superintendent of banks, Provided 
that this provision shall only apply to 
real estate acquired after the date when 
this takes effect. 

Sec. 18. Each bank organized under 
the provisions of this act, shall at all 
times have on hand in available funds 
an amount equal at least to 20 per cent. 
of all its immediate liabilities. One. 
half of this amount of available funds 
may consist of balances due to the bank 
from good solvent banks, and one-half 
of such sum shall be held in reserve in 
cash oa hand. Immediate liabilities 
shall include all deposits made by indi- 
viduals, firms or corporations, or by 
banks, and all items in the nature of 
claims payable on demand; in cash on 


Section 18. Re-enactment. 
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hand shall be counted specie, legal 
tender notes and all bills of solvent 
banks. Whenever the available funds 
of any bank shall be below 20 per cent- 
um of its immediate liabilities,such bank 
shall not make any new loans or dis- 
counts otherwise than by discounting or 
purchasing bills of exchange payable at 
sigh*, nor make any dividends of its 
profits until the required proportion be- 
tween its immediate liabilities and its 
available funds has been restored, 

Sec. 19. No bank or any stockholder 
thereof shall, during: the time it shall 
continue its banking operations, with- 
draw or permit to be withdrawn, either 
in the form of dividends or otherwise 
any portion of its capital. If losses have 
at any time been sustained by any such 
bank, equal to or exceeding its undivid- 
ed profits then on hand, no dividend 
shall be made and no dividend shall ever 
be made by any such bank, while:t con- 
tinues its banking operations, to any 
amount greater than its profits then on 
hand, deducting therefrom its lossesand 
bad debts. All debts due to any bank, 
on which interest is past due and unpaid 
for a period of twelve months, unless 
the same are well secured, or in process 
of collection, shall be considered bad 
debts within the meaning of this section. 
But nothing in this section shall prevent 
the reduction of the capital stock of the 
bank as provided by this act. 

Sec. 20, On becoming satisfied that 
any bank has refused to pay its deposits 
in accordance with the terms on which 
such deposits were received (if received 
in accordance with the provisions of 
this act), or that any bank has become 
insolvent, or that its bonks and accounts 
are keptin a false and fraudulent man- 
ner, or that any bank has violated any 
of the provisions of this act, the super 
intendent of banks may forthwith take 
possession of the books, records and as 
sets of every description of such bank, 
and hold the same, and said books, re- 
cords and assets shall not be subject to 
levy or attaciiment, during such reason- 
able time as may be necessary for fur- 
ther examination and to enable the su- 


Section 19. Re-enactment in changed form. 
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perintendent to apply to a court of com- 
petent jurisdiction for the appointment 
of a receiver for such bank, and under 
the direction of such court, the receiver 
so appointed shall take possession of the 
books, records and the assets of every 
description of such bank, collect all 
debts, dues and claims belonging to it, 
and sell or compound all bad or doubt- 
ful debts, and sell all the real or per- 
sonal property of such bank on such 
terms as the court shall direct, and may 
if necessary to pay the debts of such 
bank, enforce all individual liability of 
the stockholders; such receiver shall pay 
over all money so collected or received 
upon the order of the court, and make 
report of his acts and proceedings when 
required to the superintendent of banks 
in such form and manner as the super- 
intendent shall prescribe. . 

Provided, that if upon more detailed 
examination the superintendent of banks 
finds that the condition of the bank is 
such that all creditors of the bank other 
than those represented by the stock, 


can be paid in full from the assets of the 
bank, the superintendent may in such 


Sections 20, 21, 22 and 23. A _ substantially 
new enactment, giving the superintendent en- 
larged powers, analogous to those possessed by 
the comptroller of the currency in cases of in- 
solvency or impairment of capital. The, ‘*Min- 
neapolis Journal” on Feb. 23,before the passage 
of the new law, said: 

‘*The bill seeks, first of all, to give to the pub- 
lic examiner power to protect more closely the 
public interest 
under the existing law. 


This power is largely wanting 
The 
permit him to take immediate charge of any 
bank of impaired capital, and he can make the 
move without order of court, present 
the intervention of court must first be sought,—a 
constant hindrance to the examiner in his deal- 
ings with banks, because, where the disposition 
exists to obstruct examination work, it can be 
easily done. The Wyman law will give him 
closer supervision of banks, and all good bank- 
ers are as anxious to have such a law as is the 
public. It would give the examiner powers 
similar to those enjoyed by the comptroller of 
the currency in relation to the national banks, 
the power of immediate action when the occas- 
ion demands.” 


new law would 


while at 
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cases relinquish possession of the assets 
to the proper officers of such pank, and 
provided further, if at any stage of the 
proceedings the stockholders show to 
the court that the bank is able to pay all 
creditors other than those represent— 
ed by the stock, if such showing is 
approved after due examination by 
the superintendent of banks, the court 
may order the return of the assets to the 
stockholders for liquidation or such 
other course as the stockholders may in 
compliance with law determine to pur- 
sue, and in such case the receiver shall 
be discharged by order of the court. 

Sec. 21, Upon appointment as above 
provided,the receiver shall cause notice 
to be given by advertising in such news- 
paper as the court shall direct once in 
each week, for four successive weeks, 
calling on all persons who may have 
claims against such bank to present the 
same to said receiver and make legal 
proof thereof. 

Sec, 22. Every bank which shall have 


failed to pay upits capital stock, as_ re- 
quired by law, and every bank whose 


paid-up capital stock shall have become 
impaired by losses or otherwise, shall 
within ninety days after receiving notice 
thereof from the superintendent of 
banks pay the deficiency in the paid-up 
capital stock, by assessment upon the 
shareholder, pro rata for the amount of 
cap tal stock held by each, and if such 
bank shall fail to pay in such deficiency 
of its paid-up capital stock and shall re- 
fuse to go into liquidation as provided 
by this act, ninety days after receiving 
notice from the superintendent, a re- 
ceiver may be appointed to close up the 
business of the bank, in the same man- 
ner as in the case of an insolvent bank; 
provided, that such bank having such 
defiiciency in its paid-up capital stock, 
may by consent of the superintendent 
of banks reduce its paid-up capital 
stock, as provided by this act, and in 
case of such reduction, there should still 
remain a deficiency in the paid-up capi- 
tal stock, the superintendent shall re- 
quire such deficiency to be paid in before 
approving the reduction of its capital 
stock. 

Sec. 23. Whenever any shareholder or 
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his assignee fails to pay any assessment 
on the stock when the same is required 
by the preceding section to be paid, the 
directors of said association may sell the 
stock of such delinquent shareholder at 
public auction, having given three week’s 
previous notice thereof in a newspaper 
published and of general circulation in 
the city or county where the association 
is located, or if no newspaper is publish- 
ed in said city or county, then in a 
newspaper published nearest thereto, to 
any person who will pay the highest 
price therefor, such price to be not less 
than the amount then due thereon, with 
the expenses of advertisement and sale; 
and the excess, if any,shall be paid to.the 
delinquent shareholder. If no bidder 
can be found who will pay for such stock 
the amount due thereon to the associa- 
tion and the cost of advertisement and 
sale, the amount previously paid shal 
be forfeited to the association, and such 
stock shall be sold as the directors may 
order, within six months of the time of 
such forfeiture, and if not sold it shall 
be cancelled and deducted from the 
capital stock of the association. If any 
such cancellation and deduction shall 
reduce the capital of the association be- 
low the minimum of capital required by 
law, the capital stock shall within thirty 
days from the date of such cancellation 
be increased to the required amount; in 
default of which a receiver may be ap- 
pointed, according to the provisions of 
this act, to close up the business of the 
association. 

Sec. 24. A bank may amend its arti- 
cles of incorporation in any manner not 
inconsistent with the provisions of this 
act, at any time, by a majority vote of 
its capital stock, had ata meeting duly 
called for that purpose. A certificate of 
that fact shall be executed by its officers 
including a majority of its directors,and 
filed and published as required for ar- 
ticles of incorporation, 

Sec. 25. Any bank organized under 


Section 24. New. 


Section 25. Providing for increase and reduc- 
tion of capital re-enacts existing law; except 
that a majority vote under new law will be suffi- 
cient to reduce, whereas the former law pro- 
vides for a two-thirds vote. 
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the provisions of this act, may, by its 
articles of incorporation, provide for an 
increase of its capital, from time totime, 
as may be deemed expedient, subject to 
the limitations of this act. But no in- 
crease of capital shall be valid until the 
whole amount of the increase proposed 
is paid in cash, and such payment certi- 
fied under oath by the president, vice- 
president or cashier of such bank to the 
superintendent of banks, who shall give 
his certificate that the provisions of this 
section have been complied with, and 
specifying therein the amount of such 
increase of capital stock, with his ap- 
proval, and that it has been duly paid 
in as a part of the capital of such bank. 
Any bank formed under this act may, 
by a majority vote of its capital stock, 
reduce its capital to any sum not below 
the amount required by this act to au- 
thorize the formation of banks; but no 
such reduction shall be made until the 
amount of the proposed reduction has 
been reported to the superintendent of 
banks and his approval in writing ob- 
tained, and no such reduction shall be 
construed as affecting the liability of 
shareholders for any debts of the bank 
incurred prior to such reduction. 

Sec. 26 A bank which isin good faith 
winding up its business for the pur- 
pose of consolidating with some other 
bank, may transfer its assets and liabil- 
ities to the bank with which it is in pro- 
cess of consolidation; but no such con- 
solidation of banks shall be made with- 
out the consent of the superintendent of 
banks, and when made with such con- 
sent, it shall not operate to defeat or 
defraud any of the creditors in the col- 
lection of their claims against said banks 
or either of them. 

Sec. 27. Any bank organized under 
the provisions of this act may go into 
liquidation and be closed by a vote of 
its stockholders owning more than one- 
half of its capital, Whenever a vote is 
taken to go into liquidation, it shall be 
the duty of the board of directors to 





Section 26. New. 

Section 27. Permits liquidation on a majority 
vote; former law required two-thirds. Publica- 
tion must be eight weeks, instead of four. 
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cause notice of this fact to be certified, 
under the seal of the bank, by its presi- 
dent, vice-president or cashier, to the 
superintendent of banks, and publica- 
tion thereof, notifying creditors to pre- 
sent their claims against the bank for 
payment, shall be made once in each 
week for eight successive weeks, in a 
newspaper in the city, village or county 
in which the bank is located, or i! no 
newspaper is there published, then in a 
newspaper at the nearest county seat. 

Sec. 28. Whenever any bank existing 
under the laws of the United States is 
authorized to dissolve, and shall have 
taken the necessary steps to effect dis- 
solution, it shail be lawful fora majority 
of the directors of such bank upon the 
authority in writing of the owners of 
two-thirds of its capital stock, with the 
approval of the superintendent of banks 
to execute articles of incorporation as 
provided in this act, which articles, in 
addition to the requirements above, 
shall further set forth the authority de- 
rived from the stockholders of such dis- 
solved national bank,and upon filing the 
same as hereinbefore provided for the 
incorporation of banks, the same shall 
become a bank under the laws of this 
state. Thereupon, all assets, real and 
personal, of said dissolved national bank 
shall, by act of law, be vested in and 
become the property of such state bank, 
subject to all liabilities of said national 
bank not liquidated under the laws of 
the United States before such incorpor- 
ation. 

Sec. 29. The powers, privileges, du- 
ties and restrictions conferred and im- 
posed upon any bank existing and doing 





Section 28. Authorizing conversion from na- 
tional bank, isnew, The‘*Minneapolis Journal” 
explaining the necessity for such a provision 
before the law was enacted, said: 

‘‘The national law defines the method by 
which a national bank may become a state bank, 
and the state law should be as explicit the other 
way; under the state law a bank must go into 
liquidation and organize as a new institution in 
order to make the change, a proceeding suff- 
ciently cumbersome to emphasize the need of 
its amendment.” 
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business under the laws of this state are 
hereby abridged, enlarged or modified, 
aseach particular case may require to 
conform to the provisions of this act, 
and to such amendments as may be 
made thereto. But nothing in this act 
shall be construed to affect the legality 
of investments heretofore made, or of 
transactions heretofore had, pursuant to 
any provisions of lawin force when such 
investments were made or transactions 
had, and nothing herein contained shall 
be deemed to affect the rights or reme- 
dies of persons holding circulating bank 
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notes, heretofore issued under any laws 
of this state and remaining unredeemed, 

Sec. 30, All acts and parts of acts in- 
consistent herewith are herebv repealed. 

Sec. 31. This act shall take effect and 
be in force from and after August Ist, 
1895. 

Approved April 15, 1895, 

Passed Senate, April 10, 1895; 
41, nays, none. 

Passed House, April 11, 1895; yeas, 
80, nays, none, 


yeas, 


Sections 29, 30, 31. New 
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New Law Creating Bank Examiner and System of Reports,* 


The legislature of Wisconsin have en- 
acted a law creating a bank examiner 
and system of reports, which took effect 
April 24th, The bankers of Wisconsin 
feel that the standing of Wisconsin banks 
will now be better known than hereto- 
fore. The law was framed to comprise 
as much as possible to secure the pub. 
lic, and the banks as well, as under the 
constitutional bank law of the state could 
be done by legislative action. Follow- 
ing is the full text of the law. 


An Act providing for the better super- 
vision of banks and banking, for 
the appointment of a bank examin- 
er, forthe equipment and mainte- 
nance of his office and defining the 
duties thereof. 


The people of the State of Wisconsin, 
represented in Senate and Assem- 
bly, do enact as follows: 


Section 1, The state treasurer is di- 
rected and authorized to appoint, by 
and with the approval of the governor, 
a suitable person to examine and super- 
vise the banking institutions of this state 





*Weare indebted to N. B. Van Slyke, Madison, 
Wis., for copy of law. 


as hereinafter prescribed, who shall be 
officially designated as bank examiner. 
Such officer shall be a skillful bank ac- 
countant, thoroughly conversant with 
the business of banking, and shall hold 
said office for the term of five years and 
until his successor shall be appointed 
and qualified; and vacancies occuring in 
said office shall be filled by appoint- 
ment for the balance of the unexpired 
term. Before entering upon the dis- 
charge of his official duties, such bank 
examiner shall take and subscribe the 
usual constitutional oath of office and 
file the same in the office of ihe secretary 
of state, and shall execute to the state a 
bond in the penal sum of twenty-five 
thousand dollars with two or more sure- 
ties to be approved by the governor, 
conditioned upon the faithful discharge 
by him of the duties of his said office. 
Said bank examiner shall appoint a dep- 
uty bank examiner, and may atany time 
revoke such appointment, Suchdeputy 
shali take, subscribe and file the same 
oath, file a like bond, and perform the 
same duties and exercise the same pow- 
ers and authority in the discharge there- 
of as such examiner. 

Section 2. The word ‘‘bank” wher- 
ever used in this act, shall include every 
banking, savings or trust institution, 
concern and place of business in this 
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state receiving money on deposit, ex- 
cept national banks, and concerns en- 
gaged in other lines of business receiv- 
ing on deposit or in trust the money of 
their employes only, 

Section 3. The bank examiner shall 
have a seal for his office, a description 
of which, with an impression thereof 
and a certificate of its approval by the 
governor, shall be filed in the office of 
the secretary of state. 

Section 4. The examiner shall occupy 
a room or rooms in the capitol where he 
shall file and keep all papers, reports 
and public documents officially received 
by him, and which shall be supplied by 
the state with suitable furniture, station- 
ery, and other office conveniences, 

Section 5. The examiner may, with 
the consent of the state treasurer and 
approval of the governor, appoint one 
or more clerks to assist in the discharge 
of the duties of said office. The secre- 
tary of state shall audit, and the state 
treasurer shall pay all necessary charges 
for clerk hire, travelling or other neces- 
sary expenses of said office; provided 
that before the secretary of state shall 
audit any account for clerk hire or such 
expense, the examiner shall file with 
such secretary a certificate setting forth 
the particular service rendered by such 
clerk or clerks, and the items of such 
expense, and the necessity for the same. 

Section 6. It shall be the duty of the 
examiner to visit, without any previous 
notice, once in each year and at such 
times as he shall deem necessary, every 
bank in this state, and examine its re- 
sources and liabilities of every nature, 
and ascertain fully its financial condition. 
He shall specially determine the accuracy 
of the last official report or statement 
made by any bank in pursuance of law, 
and shall also examine particularly into 
any transaction he may deem foreign to 
a legitimate banking business or a vio- 
lation of the laws governing such bank; 
provided that if said bank examiner 
shall be a stockholder, officer, trustee, 
assignee or employee of any bank, the 
state treasurer, his assistant, or some 
competent person specially designated 
for such purpose by said treasurer, shall 
act as examiner of such bank. He shall 
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at all times have free access to all ie- 
cords, books, securities and papers show- 
ing the resources and liabilities of any 
bank, or concerning its business; and is 
hereby authorized to examine On oath o1 
affirmation any of the stockholders, offi. 
cers, agents or employees of any bank 
or any person doing business therewith, 
relative to the affairs and business there- 
of, and the substance of such examina- 
tion shall be reduced to a written state- 
ment and subscribed by the person or 
persons examined, and such statement 
shall be filed in the office of such exam- 
iner. Such examiner may also, when he 
deems proper, inform the directors of 
such bank of any fact or matter relaiing 
thereto, disclosed to him in his examin-— 
ation thereof. Any person who shall 
willfully and corruptly swear, affirm or 
declare falsely to any material matter or 
thing in any such examination shall be 
deemed guilty of the crime of perjury, 
and shall be punished as provided in sec 
tion 4471 of the Revised Statutes. 

Section 7. Each bank examined shail 
be required to pay to said examiner at 
the making of the first such examina- 
tion after the first Monday in July in 
each year, a fee which shall be for any 
bank having a combined capital and 
surplus of less than $25,000, fifteen 
dollars; for any bank having a com- 
bined capital and surplus of $25,000 and 
less than $50,000, twenty five dollars; 
for any bank having a combined capital 
and surplus of $50,000 and less than 
$100,000, thirty-five dollars; for any 
bank having a combined capital and 
surplus of $100,000 and less than $200,- 
000, forty dollars; for any bank having 
a combined capital and surplus of $200,- 
coo and less than $300,000, forty five 
do!lars; and for any bank having a 
combined capital and surplus of $3009,- 
ooo or more, fifty dollars. If such fee 
be not paid upon demand therefor, 
when due, the examiner shall institute 
an action in the name of the state 
against such delinquent bank for the 
recovery of the amount thereof. All 
such fees shall be paid into the state 
treasury to the credit of the general 
fund. 


Section 8. Such bank examiner is 
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hereby empowered in the performance 
of his official duties to issue subpoenas 
and administer oaths in the same man- 
ner as court commissioners of the cir- 
cuit courts of this state; provided that 
in case of any refusal to obey a sub- 
peena issued by the bank examiner, or 
his deputy, such refusal shall be at once 
reported to the circuit court and said 
court shall enforce obedience to such 
subpoena in the manner now provided 
by law for enforcing obedience to the 
subpoenas of said court. 

Section g. Every such bank shall 
make to the examiner whenever request- 
ed by him, and not fewer than three 
times in each year, a report in the form 
which said examiner shall prescribe and 
furnish, and which shall conform as 
nearly as the examiner deems practi- 
cable to the form prescribed and fur- 
nished bythe comptroller of the currency 
of the United States for reports of na- 
tional banks, Such required reports 


shall be verified by the oath of the pres- 
ident, vice-president, cashier, treasurer, 
or other chief financial officer of such 
bank, and if such report be of an incor- 


porated bank it shall also be attested by 
the signatures of at least three of the di- 
rectors thereof; providing that if by 
reason of absence or other inability it 
shall be impracticable to obtain the sig- 
natures of three directors, such report 
shall under oath specify such reason, 
and the attestation thereof by a director 
so absent or under disability shall there- 
upon be dispensed with. Such report 
shall exhibit in detail and under appro- 
priate heads, the resources and liabili- 
ties of the bank at the close of business 
of any past day by such examiner speci- 
fied, and shali be transmitted to said 
examiner within five days after the re- 
ceipt of the request therefor from him, 
and shall be published in a newspaper 
in the city, village or town in which such 
bank is located; and due proof of such 
publication shall thereupon be trans- 
mitted to said examiner and filed in his 
office accompanied by such schedules 
and additional items as the examiner 
may require. In case there is no news— 
paper published in the city, village or 
town in which such bank is located, 
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said report shall be published in a news— 
paper of general circulation within the 
county. 

Section 10, Every bank failing to 
make and transmit to the examiner any 
of the reports required by this act, shall 
be subject to a penalty of one hundred 
dollars for each day of delay after the 
expiration of the time for making such 
reports as limited in the last preceding 
section, and whenever any bank upon 
demand therefor refuses or neglects to 
pay the penalty herein imposed for a 
failure to make and transmit such re- 
port, the examiner shall institute an 
action in the name of the state against 
such delinquent bank for the recovery 
of such penalty; and all moneys col-— 
lected by such actions, shall be paid 
into the common school fund of the 
state. 

Section 11, Whenever the said exam- 
iner shall have reason to believe that 
the capital of any bank is impaired or 
reduced so as to endanger the interest of 
the depositors therein, it shall be his 
duty, and he shall have power at any 
time to examine said bank and ascer-— 
tain its condition, and in case he deems 
it proper so to do shall, by notice in 
writing, require such bank to make good 
any deficiency so appearing. If any 
bank refuse or neglect for thirty days 
after receipt of such notice to make good 
such deficiency, the examiner shall cause 
to be published in a newspaper of gen- 
eral circulation in the county in which 
such bank is situated, a notice of such 
refusal or neglect, together with a state— 
ment of the condition of said bank. 

Section 12. On the second Monday 
in December, 1895, and semi-annually 
on the second Monday in June, and on 
the second Monday in December in each 
year thereafter, the examiner shall make 
a report to the governor of the state. 
which report shall be published and 
shall exhibit, as shown by the last re- 
ports made to said examiner: First, a 
tabulated summary of the condition of 
every bank from which a report has 
been received during the preceding six 
months, showing the amount and char-— 
acter of its resourcesand liabilities, and 
such other facts as in his judgment may 
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be required; second, a statement of the 
banks whose business has been closed 
during the year, the amount of their re- 
sources and liabilities, and the amount 
paid the creditors thereof; third, the 
names of all stockholders or partners 
in each of said banks and the amount of 
the capital owned therein by each of 
such stockholders or partners. On the 
first day of January in each year the 
said examiner shall make to the state 
treasurer a statement of the expenses of 
his office, and the amount of fees re- 
ceived and fines collected during the 
preceding year. 

Section 13. The salary of the exam- 
iner shall be $3,000 per annum, and the 
salary of the deputy commissioner $2,- 
ooo per annum; and the necessary 
amount to pay such salaries and all 
other expenditures required by this act 
is hereby annually appropriated. 

Section 14, [he said examiner, dep- 
uty examiner and every clerk and em- 
ployee of the examiner’s office shall be 
sworn to keep secret all facts disclosed, 
and information obtained in any exam- 
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ination made under the provisions of 
this act except so far as otherwise offi- 
cially required. Neither the examiner 
nor any person connected with his office 
shall disclose the names of any debtor of 
any bank, nor anything relative to any 
private accounts or transactions there- 
with, except in case of proceedings in 
court for the liquidation of such insti- 
tution. Violation of this section by any 
person connected with the office of bank 
examiner, shall suoject the person or 
persons so offending, when convicted, 
to forfeiture of office, and to the pay- 
ment of a fine of not less than $1oo nor 
more than $1,000, or imprisonment in 
the state prison not less than six months 
nor more than five years, or to both fine 
and imprisonment, 

Section 15. This act shall not be con- 
strued to amend section 2024, of the re- 
vised statutes of Wisconsin. 

Section 16. This act shall take effect 
and be in force from and after its pass— 
age and publication, 

Approved April 19, 1895. 
No 573 A. Published April 24, 1895. 


KANSAS. 


Official Call for Statement of Condition and Communication to Directors of Banks, 


Following is the official call of the 
Bank Commissioner of Kansas for state- 
ment of financial condition of the Kan- 
sas banks, at the close of business April 
15th; also official communication to the 
boards of directors of Kansas banks. 
The instructions in the call as to the 
manner of statement of particular items 
especially the permission to include 
‘‘cash” and ‘‘due from other banks” in 
one item of ‘‘cash and sight exchange,” 
in order that bank robbers may not be 
informed of the amount of actual cash 
on hand, are matters which may be use- 
fully compared with the methods in 
other bank departments. The commu- 
nication to the bank directors forcibly 
points to the necessity for a greater de- 
gree of management on the part of the 
board, and the danger of personal lia- 


bility for losses that may occur under 
one-man management, 


Official 

STATE OF Kansas, 

OFFICE OF BANK COMMISSIONER, 
ToreKA, Kas., April 23, 1895. 
To the Cashier or Manager: 

Dear Sir:—In accordance with the provisions 
of the Kansas banking law, you are required to 
make and forward to this office, not later than 
Io days from the date of this call, an official 
statement ofthe financial condition of........ 

located at 
State of Kansas, at the close of business on the 
15th day of April, 1895. 

I hand you herewith blank form of report to 
be used, also blank affidavit of publication, 
which please forward to this office as soon as 
your statement has been published. Do not fail 
to have the printer attach a copy of your state- 
ment, as published, to the affidavit. 

I also desire that you observe the following 
instructions, to wit: 


Call. 
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Accompany your official statement with an 
itemized statement of amount due from other 
banks, showing banks from which due and 
amount due from each bank. 

If overdrafts exceed 2 per cent. of your de- 
posits, send list of same, giving name of party 
whose account is overdrawn, amount of over- 
draft, date of same, and state whether secured 
or not. 

If your reserve is below the legal require- 
ment, consider this communication a notice 
from this department to make same good within 
30 days from receipt hereof, and send an ac- 
knowledgement of receigt of such notice to this 
office. 

Send an itemized list of your checks and other 
cash items. 

If you have borrowed money, state from 
whom borrowed, when due, and amount of col- 
lateral given assecurity therefor,including in this 
list any certificates of deposit which have been 
issued primarily for the purpose of borrowing 
money. 

Do not show your overdrafts on other banks 
as ‘‘Banks’ and Bankers’ Deposits,” but show 
them as overdrafts, giving the name of bank. 

Do not show your balances due from closed 
banks as ‘‘Sight Exchange,” but show same in 
separate item; as ‘‘Due from Chemical Bank of 
Chicago.” 

Send me an itemized list of all loans that ex- 
ceed the legal limit of 15 percent of your capi. 
tal,as provided in section 14 of the banking law. 

I have received numerous requests from 
banks, asking that, in preparing copy of their 
statements for publication, they be permitted to 
include all items of cash and due from other 
banks in one item of ‘Cash and Sight Ex- 
change,” in order that bank robbers may not be 
informed of the amount of actual cash carried 
by any bank. This department will not object to 
statements published in this manner. 

I inclose a communication addressed to your 
board of directors, to which you will please call 
their attention, and kindly have them sign the 
attached acknowledgement and return the same 
to me. 

By complying with these requests, and for- 
warding your statement in the time required by 
law, you will confer a great favor upon this de- 


partment, and will enable it to give you better 
service than is possible where there is a delay 
in complying with these requirements. 
Very truly yours, 
Joun W. BREIDENTHAL, 
Bank Commissioner. 
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Communication to Directors. 
Topeka, April 13, 1895. 
To the Boards of Directors of Kansas 
State Banks: 


GENTLEMEN—As the time is approaching for 
your semi-annual meeting, I desire to call your 
attention to the following matters and request 
that same receive your attention: 

I find that in some instances the directors of 
banks fail to hold regular meetings, and, in 
fact, are mere figure-heads—failing to perform 
any of the duties required by law. Iam satis- 
fied that it is the intent of our law that the 
board of directors of a bank should manage and 
direct its affairs, and it is my desire that regular 
meetings be held at least twice in each year, 
and that at such meetings a thorough examina- 
tion of the affairs of their bank be made, ‘in- 
cluding a critical inquiry into the value of all 
notes, securities or other property owned by 
same, and, where any losses have been sus- 
tained by depreciation in value or otherwise, a 
record of same be made, and the cashier be di- 
rected to charge off such losses to undivided 
profit or surplus account. 

A certain percentage of your furniture and 
fixture account should be charged off each year, 
to cover depreciation in value. 

No dividend can be lawfully declared unless 
the earnings of the bank will justify same, after 
deducting all losses, and any director who votes 
in favor of paying a dividend when same has 
not been earned, is personally liable for same, 
The present worth of all paper and other in- 
vestments should be taken into consideration 
in determining whether adividend has been 
earned. Our law requires that Io per cent. of 
the net earnings be carried to surplus before a 
dividend can be paid. , 

I desire that you reduce your action on all 
the above matters to writing, and that same be 
spread upon the records of your bank, and a 
certified copy be forwarded to this department. 

I would respectfully call your attention to the 
fact that the courts are holding that bank direc- 
tors are personally responsible for the proper 
management thereof, and will be held liable 
for any losses that may occur, where it can 
be shown that they have been derelict in their 
duty. 

I hope you will realize that the above sugges- 
tions and requirements are made for the sole 
purpose of securing more efficient management 
of our banks, thereby protecting the interests 
of both depositors and stockholders, and that 
you will cheerfully comply with same. 

In order that I may know that this communi- 
cation has reached the proper parties, please 
sign the inclosed acknowledgement and have 
your cashier return same to me. 

Very truly yours, 
Joun W. BREIDENTHAL, 
Bank Commissioner, 
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BANKING PRACTICE. 


A DEPARTMENT DEVOTED TO THE PRACTICAL SIDE OF BANKING. 


INDORSEMENT BY AGENT OF CHECKS MADE PAYABLE TO ORDER OF PRINCIPAL. 


Two decisions have recently been ren- 
dered by the courts in New York, invol- 
ving this subject, important to be noted 
by practical bankers. One of the de- 
cisions is by the supreme court, general 
term, third department, in the case of 
Sage v. Burton, rendered in February. 
Following is a synopsis: 


Burton owed Sage a balance of account. One 
Abbott, Sage’s agent, was authorized to adjust 
the account and receive payment. Burton gave 
Abbott a check payable to the order of Sage, 
and Abbott receipted for the amount. Abbott 
indorsed the check in Sage’s name, collected it 
from the drawee, and Sage never received the 
amount. Sage claiming that the account was 
not paid, sued Burton. Held (one judge dis- 
senting) that the giving of the check by Burton, 
and its subsequent payment by the bank, am- 
ounted toa payment by Burton so as to dis. 
charge him from the debt. 


Following is a statement by the court 
of its reasons for the decision: 


‘*While a check of the debtor does not until 
paid, ordinarily, amount to payment of the 
debt, it does after payment of the check extin- 
guish the debtor’s liability, if the same is paid 
to the creditor, orto the agent of the creditor 
authorized to receive the check of the debtor, 
for the reason that after he has parted with the 
check to the creditor or his agent, he has no 
further duty in the matter, except to see that 
funds are in the bank on which it is drawn for 
its payment. ‘A check given in payment, and 
afterwards paid, becomes a valid payment as of 
the date of its receipt.’ 18 Am. & Eng. Enc, 
Law, p. 147, and cases there cited. The plain- 
tiffs, having authorized the agent to receive the 
check, and thus removing it beyond the control 
of the defendant, took, as between them and 
the defendant, the risk of the acts of their own 
agent; allthe risk that the defendant took in 


the matter was that of establishing that the 
agent had power and authority to take the 
check on settlement, and that the drawer had 
funds in the bank with which to pay it on pre- 
sentment. He did not even take the risk of a 
forged indorsement. That probably was the 
risk of the bank. The jury, under the charge 
of the court, have, we think, found upon suffi- 
cient evidence that the agent in this matter was 
authorized by the principal to receive this check, 
and that, coupled with their finding of payment 
of the check, operated to discharge defendant's 
liability. Carroll v. Sweet, 128 N. Y. 20-22. If 
it be held that Abbott in this transaction was 
notthe alter ego of the plaintiffs, and had no 
authority to indorse this check, yet, if he was 
authorized by the plaintiffs to receive this check 
from the defendant, any misappropriation of 
its proceeds by him is at the risk of the party 
who set him in motion and putit in his power 
to perpetrate the Such party must 
suffer, rather than the party which is in no wise 
accountable for, and has nocontrol of, the per- 
petration of the wrong.” 


wrong. 


The second decision, by the supreme 
court, general term, first department, in 
the case of Jacoby & Co. v. Payson 
(March 15, 1895) may be stated thus: 


J& Co., an English firm, being desirous of 
collecting a debt from Win New York, executed 
a power of attorney constituting F their agent 
to adjust the claim, receive payment and give 
receipt. F received in settlement a check on 
the Bank ot America for the amount, $4,639.27, 
made payable tothe order of J & Co. F, in- 
dividually, was indebted to one C in the sum of 
$1,050. F thereupon indorsed J & Co.’s name 
as payees of the check, and delivered it to D, 
who indorsed and collected it, and D gave F his 
check to F’s order for $3,589.27, the amount re- 
ceived, less the indebtedness. Held, in an ac- 
tion by J & Co. against the executors of D, 
that the latter were liable for the full amount of 
the check to J & Co. collected by D. D was 
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chargeable with knowledge that F was violating 
his authority in paying his own debt with his 
principal's money. 


The following expression of opinion 
upon the question of authority of an 
agent, authorized to collect, to indorse 

principal’s name to checks taken in 
ection, is made by the court in this 
case, although not necessary to its 


sion: 


) the determination of this appeal, it is not 
pass upon 
her an agent, entitled to collect moneys on 
f of his principal has authority to indorse, 
surposes of collection, such 


ssary to the question as to 


commercial 
r aS may come into his possession as such 
It is undoubtedly the established rule 
such agert has no authority to make an in- 
ment which imposes any liability upon his 
pal. This seems to have been the rule 
pervaded the cases cited in the case of 
We find in 
f the authorities cited to sustain the con- 


nger v. Bank, 1 Sweeny, 64. 


1 of the court, that there was a negotiation 
s received by the agent, and indorsed in 
ime of the principal by the agent, thereby 
ng an obligation upon the part of the 
to pay in case of a failure on the part of 
akers of the paper to provide for its pay- 
It has not, however, been authoritative- 
ermined that, where an agent receives 
nercial paper in the course of the collection 
1 he is authorized to make for his princi- 
e may not indorse such paper for the pur- 
»f collection, and for the purpose of collec- 
nly; it being suggested that such an in- 
ment is not creating any liability in the 
e of his principal, but is simply the gather- 
1 of the money which the agent is author- 

i to receive and remit to his principal.” 


(hese two decisions together with the 
Opinions judicially expressed, are cited 
for the information of bankers, For their 
practical guidance let us consider cer- 
tain questions which these cases suggest, 
involving the receipt on deposit, collec- 
tion and payment of checks payable to 
Principals, indorsed by agents, 
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Despite the opinion of the court in the 
last-cited case that it has not been ‘‘au- 
thoritatively determined that where an 
agent receives commercial paper in the 
course of the collection which he is au- 
thorized to make for his principal, he 
may not indorse such paper for the pur- 
pose of collection,” there have been de- 
cisions by the highest courts of other 
states that authority to collect, does not 
include authority to indorse his princi- 
pal’s name to paper made payable to the 
principal,and personally receive payment 
of the paper sotaken. It is plain, there— 
fore, that there is only one safe rule for 
the banker to follow: If drawee, do not 
pay to, if indorsee, do not receive on 
deposit or collection from, an agent, a 
check indorsed by such agent in the 
name of his principal, even though he 
shows ample authority to collect, unless 
he can also show express authority to 
indorse paper taken in collection. That 
an agent having authority to collect, 
indorse and collect a check, 
taken instead of cash in the first instance, 
may seem a shadowy distinction; but it 
has been legally drawn by more than 
one court, and it is the courts who de- 
termine questions of right and respon- 
sibility. 

But the drawee bank inthe Sage case, 
first cited, may say: We paid a check 
on the indorsement of an agent of the 
principal payee, and the principal was 
held bound by the act of his agent. 
True—and you were lucky, if we assume 
that the doctrine of that case will be 
affirmed on appeal, which we think 
doubtful. Suppose ,our depositor had 
chosen to take the view of the creditor— 


cannot 


principal, and had paid him the amount 
of the account, and refused toallow you 
to charge the check, on the ground that 
the indorsement was unauthorized and 


a forgery? Under such circumstances, 
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and the existing state of the law in New 
York, you would lose the amount. In 
Jacksonv. Bank of McMinnville, for ex- 
ample (8 B, L. J. 140) the supreme court 
of Tennessee held that the indorsement 
by an agent, authorized to ‘‘collect”’ of 
a check made payable to his principal, 
was unauthorized, and in that case the 
principal payee was held entitled to re- 
cover the amount of the check from the 
drawee bank who had paid it on the 
agent’s indorsement. While in the state 
of New York a payee probably could not 
recover from a drawee, in the absence 
of an acceptance and the payment to the 
agent would not, in this state, be re- 
garded as such an acceptance, still the 
decision of the main point, that the 
agent’s indorsement is an unauthorized 
act has force as an authority. If an in- 
dorsement is unauthorized, it is a for- 
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gery, and if a forgery, the principal i§ 
not bound, but can recover. Without 
further discussion there are sufficient 
reasons to establish the proposition that 
it is unwise and unsafe for a drawee 
bank to pay a check, indorsed principal 
by agent, without evidence of special 
authority in the agent to indorse and 
collect. 

The same reasons make it unwise for 
a bank to receive on deposit or for col- 
lection, a check so indorsed. If the in- 
dorsement is unauthorized and the 
check non-chargeable, a bank collecting 
itas owner, real or apparent, must re- 
fund; or taking it as agent, is liable (in 
the state of New York) until the pro- 
ceeds are paid over to its principal; 
(this latter liability, so far as the clear- 
ing house banks in New York city are 
concerned, being sought to be extended 
by agreement to that of guarantor.) 


NOTICE OF DRAFTS DRAWN. 


Boston CLEARING HousE ASSOCIATION, ) 
66 STATE STREET, 
Boston, May 16, 1895. \ 


At a special meeting of the Assuciated 
Banks held this day the following res- 
olutions were adopted: 


Whereas many losses have lately been 
caused by fraudulent drafts, skilfully 
executed, and purporting to be drawn 
on a bank by its correspondent bank, 
and deposited in a third bank for col- 
lection, Now, therefore, for the mutual 
protection of banks, be it 

Resolved, That it is, and shall be, 


the duty of the members of the Boston 
Clearing House Association, when issu- 
ing drafts on their correspondents, to 
forthwith forward to the bank on which 
the draft is drawn a notice thereof, 
stating date, number, and amount, and 
in whose favor it is drawn. 

Resolved, That the members of the 
Boston Clearing House Association 
shall request all their correspondent 
banks, whenever issuing drafts, to trans- 
mit to the drawee notice stating date, 
number, payee, and amount. 

GeEorRGE RipLey, Chairman. 
N. G. SNELLING, Secretary. 
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THE MISSISSIPPI BANKERS’|(\CONVENTION, 


Papers read before the Convention at its meeting in Jackson, May 8, 1895. 


OBSTACLES TO WISE FINANCIAL LEGISLATION, 


By Edwin McMorries, Cashier of the First National 
Bank of Meridian, Miss. 


Mr. President and Gentlemen of the Con- 
vention: 


On making this my first appearance before so 
distinguished a body as the Bankers’ Conven- 
tion of the State of Mississippi, I confess toa 
degree of timidity. 


Epwin McMorriegs, 


In the discussion of the subject which has 
been assigned to me I shall take it for granted 
that there is on the part of this body, at least, a 
recognition of the existence of obstacles to wise 
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financial legislation, and there is confessedly on 
all sides the direst need of such legislation. I 
presume I might sum up the situation with the 
bare statement that the chief obstacle is the 
growing preponderance of fellows on the other 
side, but as the discussion of so grave a subject 
will permit of no spirit of levity, I will address 
myself to the serious consideration of some 
phases of the opposition. 

We are happily emerging, as I trust, from the 
gloom and distress of the most disastrous panic 
within the memory of this generation, if not, 
indeed, the most disastrous in the history of 
this government. It was in one respect, at 
least, a most extraordinary panic, in that the 
characteristics which ordinarily mark extreme 
depressions were almost or wholly lacking. 
Situated, as we are, in a country of unlimited 
resources, a country of marvelous diversity of 
soil and climate, a country rich in all that makes 
a people great and prosperous, an intelligent 
and virtuous citizenship, an abundant harvest 
of the staple products of our soil, a greater 
volume of currency than existed in the period 
of our greatest prosperity, with the balance of 
international trade running in our favor, for 
the most part, and yet in spite of these natural 
advantages we have witnessed the most com- 
plete paralysis of business all over this land. 
It is commonly supposed that the obstacles to 
needed financial legislation are furnished, for 
the most part, by that class of our population 
who have felt most keenly the reverses of the 
last two years, and it would perhaps be entirely 
true to assume that on the part of these people, 
at least, they ascribe their woes to some undis- 
covered defect in the financial policy of this 
government and tothe general apprehension, 
also, that the burdens of the debtor clsss were 
being increased by the apparent appreciation of 
gold. 

I hasten to assure you that I do not propose 
to afflict this intelligent body with a dissertation 
on the much discussed currency problem, I 
presume, as my friend, Mr. Robinson, says, 
‘The most of us are established on that sub- 
ject.” There can be no doubt, however, but 
that the disuse of silver by so large a part of the 
commercial world has caused a divergence of 
the two metals until the ancient, and I might 
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say also, the natural ratio has been destroyed, 
and its re-habilitation without international co- 
operation is perhaps impossible. Unfortunately, 
a very respectable part of our people think 
otherwise, and the demands of the business in- 
terests of this country for legislation that will 
insure our commercial supremacy are scarcely 
heard above the clamor for relief, no matter 
how subversive of every sound business princi- 
ple and of common honesty. 
The extraordinary decline in the price of very 
many products within the past few years has 
attracted attention of thoughtful men every- 
where. A student of the press of the day is 
likely to get the impression that this decline is 
wholly due to the disturbed relationship be- 
tween the two metals, I am willing to admit 
that the decline has received an impetus from 
this cause, but I believe that the multiplicity of 
labor-saving devices which has pervaded all 
fields of human industry is responsible for it in 
a very much greater degree. The extent to 
which the cost of living has been reduced is one 
of the marvels of the century. I was very much 
interested in a late article in the ‘‘iron Age,” in 
which the writer discussed the condition of the 
industry in the copper mines of the Lake Super- 
ior district. The statement was made, that the 
price of copper at this time is barely one-fifth of 
the price obtained in 1873, and yet the wages of 
the labor in these particular mines are very 
much higher and the net earnings on the capi- 
tal employed very much greater, also, than at 
the date named. The writer ascribed this state 
of affairs to the use of modern explosives and 
labor-saving machinery of every kind, and I 
doubt not similar facts exist in the production 
of very many other commodities which enter 
into the daily consumption of our people. A 
comparison of the prices obtained for our great 
crops in 1873 with the prices current now will 
show that the decline has by no means pervaded 
the whole list. In not a few very important 
products the prices are materialiy higher now 
than then. The decline in the great crops of 
cotton, sugar, and wheat, is to us a very serious 
matter, but I do not think it a difficult problem 
to find adequate cause for it independent of the 
price of silver bullion. There is a certain sym- 
pathetic relation between all great staple com- 
modities, but aside from this, there is no evi- 
dence to support the assumption that all of our 
woes are directly traceable to the revolution in 
the price of silver. Among the most potent in- 
fluences in determining the price of wheat, cot- 





ton, and sugar, 1 might mention as important 
natural causes, English domination in Egypt 
and India, with all that is implied by the intel- 
ligent supervision of the Anglo-Saxon every- 
where; the opening of the Suez Canal, whic! 
has revolutionized the problem of transporta 
tion for the great crops of these countries; the 
marvelous development of the wheat growin, 
industry in the Argentine Republic, and of the 
sugar industry, also, in the Sandwich Islands 
where more than thirty millions of dollars « 
American capital alone are employed in th 
growth of this product, the whole of which, wit 
but an insignificant exception, finds its way int 
the United States. The utilization of valuable 
by-products of the cotton plant has proven 
very powerful influence in determining the cos 
of that article, also. I might mention furthe: 
the exceedingly cheap labor employed in the 
cultivation of these crops in the countries to 
which I have referred. You will see. therefore 
that itis impossible that we should escape the 
effects of these potent changes on the econom 
problems of ourgeople. It has been intensified 
doubtless by our complex monetary system, but 
we would have suffered in any event, neverthe 
less. One of the gravest problems with whic! 
a nation has to deal onthe termination of a long 
war is the disintegration of its army, and the 
consequent absorption of its material in the 
ordinary industrial pursuits of the body politic 
The problem which confronts modern life to- 
day, growing out of the displacement of vast 
armies of working men by the introduction of 
labor-saving machinery, is not unlike it. It is 
very difficult for this process of absorption to 
keep pace with these great changes, and it is 
not accomplished in any event without discon- 
tent and social disorder. This has accentuated 
the growth of socialism throughout the world 
and is, of itself, no small obstacle to needed 
financial legislation. 

I would to God that we might have in this 
country a campaign of education; a campaign 
free from the bitter bias of the professional 
politician; a campaign free from the sophistry 
of the blatant demagogue; a campaign in which 
there might be taught the eternal truth, that in 
its final analysis there is, and can but be,a 
community of interest between all men of what- 


ever degree and occupation; a campaign in 
which ‘‘All men’s good should be each man’s 
aim;” and a campaign, also, from which there 
might come as our rulers and representatives, 
business men to make and execute laws /or an 
intensely busy, practical people. 
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THE RELATION OF BANKS TO THE COMMUNITY. 


By G. Q. Hall, Lawyer, of Meridian, Miss. 


| shall endeavor to present my views through 
the medium of pen pictures. 

Take a municipality of a few hundred popu- 
lation with the usual appointments of such a 
banking facilities. The 
merchants do an advancing business, selling on 
a credit, and collecting in the fall and winter in 
cotton and other agricultural products. When 
the cotton season is ended the town relapses 
into a state of lethargy, with an occasional 

n through the week coming to town to get 
es; and the usual gatherings on Satur- 


community without 


s to talk crops, politics and hard times. 
So far as money is concerned it disappears 
the cotton season and all business is tran- 
credit with the ‘‘Dutchman’s one 
. until the cotton market opens in the 
The surplus money of the community is 


tedon a 


cent.” 


len away or sent elsewhere for investment. 
Those engaged in mechanical pursuits go 
elsewhere for employment, or rent a little piece 
f land, to tide over the dull season. Merchants 
professional men whittle goods boxes, dis- 

uss the things of the past, and deplore the cor- 
ms of the present. Business men, at will, 


their doors and seek recreation with gun 


rod, caring little for customers that may 


in their absence. They have already 
than they care to accommodate, and such 
y miss they count as a trouble avoided. 
egal brother pursues a like course, recog- 

ng that the farmers are too busy for litiga- 
and that trust deeds are prepared only in 
ring time. 

y and by a stranger appears upon the scene. 
as quiet conferences with the business men 
he acquaints himself thoroughly with the 
irces of the town and surrounding country. 
»ks through the surface of things, makes 


his mind deliberately, and then suggests 
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that a bank of $25,000 capital could do a smooth, 
safe business. His few days of contact with 
the populace, his unobtrusive manner, and 
straight-forward, practical business ideas have 
changed the current of thought and put their 
blood to pulsating a little faster. They con- 
clude if this banker finds something of interest 
in this community, that the croakers must be 
mistaken. They open their eyes and begin to 
think better of themselves. He submits a 
straight-forward business proposition: ‘‘If you 
will raise, in this community, $12,000 in cash; I 
will raise a like amount among my friends, and 
we will open a bank with a paid up capital of 
$25,000.” This creates a flutter, Meetings are 
called; the interest heightens; they raise $5,000; 
they increase it to$8,o00; then to $10,000, Run- 
ners are sentoutafter Farmer Jones and Farmer 
Brown. Our farmer friends have been taught 
that banks and bankers are a “privileged 
class” and that the ‘‘money power” is an un- 
mitigated curse. They find, to their surprise, 
that this banker is a plain business man, who 
advances practical ideas in a straight-forward, 
energetic, business-like way; and, they like 
him. The money is raised on their part. Our 
banker friend duplicates the amount, and the 
desired capital is in hand. They reason thus: 
“If he is willing to risk his money and the 
money of his friends in our community, we can 
certainly risk a like amount.” A board of direc- 
tors is elected, one-half from his friends and 
the other half from the community. That is 
more than fair to them, especially since the 
community directors being always on hand will 
virtually controi the affairs of the bank. 

Our bank is now ready to begin operations. 
A contract is let for the erection of a suitable 
building; and a number of idle workmen find 
employment. The whole face of the community 
brightens and assumes a business air. Men 
put on starched collars, and shine their shoes. 
Houses that have gone without paint or repairs 
for years, and which would remain in that con- 
dition indefinitely, are turned over to the car- 
penter, the painter and the paper-hanger. 
More houses are wanted and new contracts are 
let. The sound of the saw and the hammer is 
heard on every hand. The storehouses are 
renovated and new stocks are added. Other 
tradesmen come in, and more houses are needed 
to live in and to do business in. Real estate 
moves apace, lots pass hands, and new indus- 
tries spring up to meet the new demand. 

The bank with its strong vaults and its burg- 
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lar-proof safe is thrown open for business. The 
experienced eye and matured judgment of the 
banker enable him readily to select a clerical 
force from the material at hand. The business 
men remove their money from their Plaster-of- 
Paris safes, and old trunks and other hiding 
places, to the vaults of the bank. Our old 
farmer friends who have saved money and have 
stock in the new bank, and some of whom are 
on the board of directors, gather their earnings 
and savings and carry them to the bank, and 
they induce their neighbors to do likewise. 
‘This isa home bank,” they say, ‘‘no danger 
of ‘busting’ and no connection with Wall 
Street.” These two facts, stated with confi- 
dence and assurance meet two objections of the 
average citizen to banks and bankers, to wit: 
the exaggerated idea prevalent of the number 
of banks that fail. Argument advanced in favor 
of this is that it is a new bank, with plenty of 
money, and good men ahold of it. ‘‘Our boys 
and our neighbor’s boys are in it, and it cannot 
be supposed that it will burst.” Thus is the 
first and fundamental objection removed. The 
second arises as the result of political training. 
It has reference to the popular prejudice against 
‘‘Wall Street” and the ‘‘money power.” This 
bank they know has nothing to do with ‘‘Wall 
Street,” and they know that it is not one of those 
‘‘grinding monopolies,” because it is a home 
institution. Deposits come in and they increase 
in number and volume as the people become 
more and more familiar with our bank and 
banker, and bury their prejudices against the 
‘“‘money power,” or rather, except this bank 
from its operation. Directly the books show a 
line of deposits running up to$50,000 or $75,000, 
ten times as much money as anybody imagined 
existed in thatcommunity. Deposits also come 
in from neighboring towns, and some from the 
country, but the country people are slow to bury 
their prejudices. 

Another surprise is in store for the commun- 
ity; they find that this bank, unlike other banks 
about which they have heard, has no disguises; 
it actually makes a periodic statement showing 
the exact condition of its affairs. Such frank- 
ness was unexpected—no disguises about this 
bank. And this fact operates as a powerful 
recommendation, 

The capital and ceposits have now aggregated 
$100,000. What of it? Let’s see. The state- 
ment shows some $75,000 loaned out. No ob- 
jection to the loans except by borrowers, who 
insist that the bank is over-cautious about the 
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sort of paper and the character of collaterals 
required before money can be had. 

Depositors insist that the objection raised by 
the borrower is the highest evidence of the wis- 
dom and prudence of the management. Here 
is ‘‘gilt edge” paper such as any money lender 
would advance money on to represent the 
money loaned, and here is in hand a healthy, 
safe reserve. 

Six months roll by and a nice dividend is de- 
clared and paid to the stockholders, or carried 
to capital or surplus. Stockholders are, of 
course, pleased, but that is the smallest part of 
the benefit. 

This bank like a magnet, has attracted from 
divers and sundry hiding places $75,000 of idle 
money and putitinto circulation. Has added 
that much rich, fresh, live blood to the sluggish 
veins of the community, and is now in active 
circulation. 

See the result—activity on every side, new 
life, new hopes, prosperity. Every worthy ob- 
ject that can be prudently and safely trusted is 
supplied with all needful funds. The prosper- 
ous farmer or merchant who purchased at 
credit prices buys for cash and thereby supplies 
his needs to a greatadvantage. But that is not 
all. We find divers new industries springing 
up that could not have been born, or if born, 
could not have continued to exist in the absence 
of the bank. It is true, the bank has donated 
nothing. It is true, that itis not engaged in a 
charitable business. It started in to make divi- 
dends in a legitimate way for its stockholders. 
Its business was and is to lend money, and that 
is the way it makes its dividends. But it is to 
the interest of the bank that the community 
should prosper, for without a prosperous com- 
munity the bank could not be a success. 
new industry; every new factory; every new en- 
terprise; every addition to property value, means 
business and profits and prosperity to the bank. 
The encouragement of such enterprises does not 
spring from any spirit of philanthropy or benev- 
olence, but simply from a recognition of the 
obvious truth, that whatever contributes to the 
welfare and prosperity of a community contri- 
butes, likewise, to the business and prosperity 
of the bank. Illustrative of the bank’s influence 
in building up the industries of a town let us 
take the following example: Here comes a men 
experienced in some line of manufacture. In 
his judgment, this town furnishes a fair induce- 
ment for his business. He has the experience 
and the machinery and appliances, but he needs 


Every 
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money to transplant or to operate his factory. 
He has the collaterals to secure a loan, or has 
friends who will indorse his paper. He applies 
to the bank for assistance. His securities are 
examined and found satisfactory. The charac- 
ter of the enterprise is then looked into and has 
the bank’s approval. Now, our banker plays a 
double part. He hunts upa real estate owner 
and talks to him after this wise: ‘‘Factories, 
and all sorts of enterprises add to the value of 
your real estate. Now, here is a man in our 
midst who wants to start a factory, and will 
employ many hands and furnish a market for 
much raw material and create manufactured 
articles for sale here. All this means more 
money in circulation, more mouths to feed, 
more bodies to clothe, more tenants for your 
houses. Now, you do the clean, square thing, 
in consideration of the value which will be 
added to your property and donate a suitable 
site for this factory.” There is power in every 
utterance of that banker, and underlying the 
manifest truth and force of his suggestions is 
a power nigh akin to duress; for, that real estate 
man knows if he declines the suggestions and 
undertakes to act the hog in the premises, his 
rations, at the bank, will be cut off to many 
times the value of his little piece of land. 

Will some one say that this banker exercised 
an undue advantage over that land-owner? If 
so, let him make the most of it. The coercive 
means used were such as did not injure the 
victim, but the contrary; and contributed greatly 
tothe common good. Here was the power of 
money exercised, in a most effectual manner, it 
is true, but only beneficially to all concerned. 
It was taking advantage of the situation and 
exercising an undue influence, for the accom- 
plishment of a wise and wholesome purpose. 

The banker may go further and by the exer- 
cise of this power induce the merchants of the 
town to patronize this infant industry, make it 
a going concern from the start with a market 
for its wares and ability to pay its way. The 
bank has thus started a factory, assisted it to its 
feet, furnished it with a market for its wares 
and added to the prosperity of itself and of the 
community without donating adollar. The com- 
munity has been benefited and with it the bank. 
The successful launching of one enterprise ren- 
ders the inauguration of others easier. One 
successful industry creates a demand for others 
and those others for others still, and so on, 
gathering force and momentum as it rolls. 

Well directed organized capital in a commun- 
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ity can accomplish wonders, while individual 
effort unsupported by such a leverage is com- 
paratively powerless. 

Our bank has thus gone along and accom- 
plished wonders in a community, making divi- 
dends for its stockholders, and converting a 
slow, sluggish, unenterprising town into a live, 
prosperous community with an abundant sup- 
ply of new blood, and with all its energies 
worked up to their utmost tension. 

There are croakers and malcontents and mar- 
plots in this, as in every community; they 
prophesy evil, resist progress, and do all the 
harm they can, but fortunately, the extra power 
needful toovercome the resistance adds strength 
and momentum to the moving train ot progress. 
In fact, a certain amount of resistance is help- 
fulin all things. If we all thought alike and 
acted alike and moved in a common groove, 
there would either be no progress, or else the 
unretarded wheels like those of a clock unre- 
sisted would soon run down and stop. 

In times of financial depression, when values 
are depreciated, money scarce and confidence at 
a low ebb, the banker must exercise the utmost 
fortitude and soundest discretion. The bank 
has two classes of patrons, both indispensable, 
both entitled to its profoundest concern, yet 
whose demands are somewhat antagonistic and 
sometimes promotive of conflict of duty on the 
part of the bank. 

I refer to the depositor on the one hand and 
the borrower on the other, 

Depositors are the most valued and yet the 
most dangerous friends of the bank, for reasons 
not necessary to assign. Their deposits are in 
the nature of demand loans. They lend without 
compensation and with their money the bank 
earns dividends for its stockholders. Their 
money is accepted upon the implied promise 
that the bank is entirely sound and sa‘e and that 
the money so deposited will be repaid on de- 
mand. The confidence thus reposed must not 
be violated. The law is especially jealous of 
the rights of depositors, and throws every rea- 
sonable safeguard around them. Banks are re- 
quired to carry areserve at all times of from 
I5 to 25 per cent. of its capital for the protection 
of depositors; and it is made a highly penal 
offence by both State and Federal statutes for 
any insolvent bank to receive money, for the 
reason above assigned, that the acceptance of 
the money is upon the implied representation 
that the affairs of the bank are in such safe and 
solvent condition that the money so received 
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will be safe and forthcoming on demand. 

The bank’s duty is plain. The only safe and 
prudent course is to carry such reserve as the 
exigencies of the times may suggest. But in 
doing so the bank’s course is met with a vigor- 
ous protest from another quarter. The borrower 
class is heard from. He, too, is a valued pa- 
tron, but becomes an enemy of the bank when 
the lines are drawn. The money in the vaults 
which has restored and which sustains the con- 
fidence of depositors sets him in a rage. On the 
Streets, through the prints and on the hustings 
he calls the course of the bank in question, and 
denounces it as inquitious. ‘‘The idea,” says 
he, ‘‘that in these times of scarcity of money, 
of mercantile failures, of low prices, of great 
stagnation, of universal distress, the money 
power,—the banking concerns of the land—are 
contracting the currency by hoarding the money 
and refusing to turn it loose to supply the needs 
of business and of mankind—such a course is 
criminal! it is monstrous!” One would imagine 
to listen to such arguments that the evil com- 
plained of was a creation of the banks from 
pure ‘‘cussedness,” when in point of fact they 
have simply exercised the highest degree of 
prudence in response to both a legal and moral 
obligation which they owe to their depositor . 
The banks would be glad were the money in 
circulation; self-interest would prompt them to 
that course, their profits coming from using not 
holding, yet an overruling public necessity for- 
bids any other course, and none other can be 
pursued with impunity. 


THE ETHICS OF BANKING. 


By R. L. Bennett, Cashier First National Bank, Yazoo 
City, Miss. 

In the selection of so pretentious a theme as 
the subject of this paper, to read before a body 
of practical business men, I realize that I haz- 
ard two risks: One, that of being thought 
pedantic; the other a failure to meet the expecta- 
tion naturally aroused by the announcement of 
such a subject. 

Disclaiming any intention of entering intoa 
metaphysical discussion, I shall confine myself 
to the secondary meaning of the term Ethics, 
and shall endeavor to show that in our high 
calling it may be perfectly practicable to apply 
the rule of doing unto others as you would be 
done by. This principle in morals is readily 
recognized as the ‘‘Golden Rule.” As most of 
the bankers of the country are in favor of the 
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gold standard we should anticipate no objection 
to the application of any rule having such a 
title. 

In the busy world, of which we are no incon- 
siderable part, there is such a rush for suprem- 
acy that it generally appears that every man is 
for himself, and with the belief that the ‘‘devil 
would take the hindmost.” Toa pure moralist 
it would appear that it meant naught save strif« 
and contention, and that the kine that furnishe 
the milk of human kindness had long since 
died. To the busy man himself, who enters 
into all this whirl of commercial life, it does not 
always so appear. If he be thoughtful and 
observant, many occasions offer whereby he is 
given tangible evidence that there is an ethica 
value in the acts of even the busiest men. T 
my mind there is a moral essence in that prit 
ciple, applicable in commercial life as in the 
natural world, namely, ‘‘the survival otf the 
fittest.” 

Just here let us apply our rule asa test: How 
can there be any morality in the efforts of one 
man to accumulate a fortune while his next 
door neighbor digs and delves and ne’er has 
aught? 
prosperous man despise the fruit of his ow: 


Does the Golden Rule require that the 


efforts simply because his neighbor is poor? | 
believe. In such a case, as to be of 


such frequent occurrence that we may find al- 


do nct so 


most daily opportunity of citing it in evidence 
I do not apprehend apy great danger of being 
charged with heterodoxy, when I say that there 
is no moral necessity for the prosperous man t& 
put himself in the poor man’s place just because 
he is poor. 

sat 


the banker was one who 


at his table and manipulated his shekels, charg- 


The time when 


ing his fee and earning the cognomen of ‘‘money 
changer,” is past. To-day the banker is regarded 
as among the most intelligent and respectable 
of our citizenry. In all parts of the civilized 
world he wields a powerful influence, control- 
ling, if not supplying, the ‘* 
the medium of exchange and trade. One of the 
greatest evidences of the advanced civilization 
times is the wondertul 


sinews of war,” and 


of our 
banking 

But for the machinery that it sets in motion 
and keeps under constant propulsion, where 
would be our great railroad systems, our great 
lines of ocean steamers, our unlimited fac!ory 
development, our immense foreign and domestic 
trade—in short, our national,aye! our terrestrial 
wealth? 


growth of 


What is wealth anyway if not ex- 
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hangeable, and what would become of our 
‘xchanges without the banks? It may be far- 
fetched to ask how much value a ton of gold 
vould have represented to Robinson Crusoe 
vhile he and his man Friday were stranded on 
.lonely island. But does it not suggest to us 
the valuelessness of wealth, if you will allow 
such a paradoxical expression, until the mechan- 
sm of trade is brought to bear upon it ? 

All this reference to the importance and dig- 
lity of our calling might seem irrelevant to my 
theme did I not desire to show that our busi- 
ness is so noble, so high, so valuable, to the 
world that its every department should be 
founded upon, regulated by and developed out 
of the purest principles of the highest moral 
code known to man, 

In the great throes incident to our very life, 
is it manifests itself in the social, political and 
commercial activities of man, there is that fric- 
tion always apparent which means competition 
ifnotstrife,and the absence of which alone would 
signify death. If we accept these incontestible 
truths and admit the necessity of counter cur- 
rents of force, as a natural axiom, how is it 
possible for a moral element to enter in? How 
can a man who is trying to keep up with the 
procession put himself in the place of the fellow 
who is willing to lag behind and gorge his lungs 
with the dust that floats over him from the 
steady tramp of the on-marching host? Well, 
now, let me say right here, he just can’t do it, 
and there is no system of morals in the universe 
that requires him to do it. Then how may we 
believe that there is any necessity for men en- 
gaged in the same line of trade to observe the 
rules and act upon the principles of ethics or 
moral purity? Easily enough, when remember- 
ng that there is no higher road to success than 
thatin which the greatest opportunity for ser- 
vice is found. Where would be our reward? 
Whence would come our dividends? Imagine 
the fat salaries we would have as bank officers 


and employes, were there none to whom we 
could say, ‘your humble servant.” 

I think { have made my idea sufficiently clear 
to warrant the application now attempted when 
| say that any man is worthy an association 
with this honorable body, or a name among the 
1oble and able financiers who compose the bank- 
ing class of the world, if he has no higher pur- 
pose in life than to fill his own coffers, without 
ever feeling for humanity that sentiment ex- 
pressed by the poet when he says: 


“One touch of nature makes the whole world 
kin,” 
It matters not how callous we may become to 
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the truth, it remains a fact that we are all 
debtors to each, and each debtor to all. The 
principle of perfect equity should be the rule for 
every man’s conduct. The announcement of 
this ideal principle in no way recognizes the 
necessity for evil of any kind. If a man does 
me a wrong it may be and is very noble in me 
to forgive him the wrong, and with a spirit of 
magnanimity I may even repay him with kind- 
ness, but there is nowhere that I have ever seen 
any rule requiring me to forget the fact or the 
nature of the wrong. While making this con- 
tention | affirm that no man is true to himself 
that is not true to his fellows; therefore no man 
is worthy the name of banker, as that term 
makes its present-day meaning, who is not will- 
ing to do unto others as he would be done by. 
In making a practical application of this princi- 
ple to the varied phases ot our now many-sided 
professions, I am compelled, because of the 
vastness of the field, to almost entirely leave 
that to your own sense of right, but I believe 
just a few points of application will not be en- 
tirely void of interest, and, I trust, of fruitful- 
ness as well. 

As between banker and the public there is 
constantly afforded opportunities for the display 
of the highest moral qualities; courtesy of de- 
meanor, frankness of expression, kindness of 
spirit and honesty of dealing, may all find fre- 
quent requisition in the varied transactions of a 
banker’s every-day life. The possession or the 
absence of these qualities may be easily mani- 
fest as the banker deals with the public in all 
their demands, from the changing of a dime for 
the ragged street gamin to negotiating for a 
loan to his largest and most valued customer. 
The ability to say ‘‘No” as it is done by some of 
our kindest and most polished bankers, is a 
high art in itself. Many a man has turned from 
the desk of such a banker, with such an answer, 
feeling in his heart, ‘‘Well, if 1 didn’t get a loan 
he was mighty nice about it.” In the exercise 
of that inviolate confidence reposed by the pub- 


lic in the trusted banker, there is also a most 
beautiful opportunity for the display of a high 
moral quality, and poorly equipped, indeed, is 
the banker who has not sense enough to keep to 
himself the knowledge he possesses of his cus- 
tomer’s affairs. " 

When we come to consider the application of 
our rule as between the members of our profes- 
sion or calling, whichever you may choose to 
term it, there is perhaps no easier manner to 
illustrate it than by simply saying, ‘*Whatso- 
ever ye would that men should do to you do ye 
even so to them.” 
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National Bank Stock as Collateral Se- 
curity. 


Effect upon security of assessment to make good an 
impairment of capital. 


, Kansas, April 29th, 1895. 
Editor Banking Law Journal: 

DEAR S1R:—Kindly answer the following law 
points for us: 

A national bank fails and after a time starts 
again. Inafew months it is found that addi- 
tional money is necessary to keep the bank 
from again closing. The comptroller is appealed 
to and itis decided to assess the stockholders 50 
per cent. on their stock, The president of the 
bank previous to this action had borrowed $1,- 
ooo of a party living in a distant city, and had 
hypothecated ro shares of his stock as collateral 
thereto. The comptroller sends notice to the 
holder of the president’s note and informs the 
party that he must pay the assessment as being 
the holder of the to shares though the stock is 
still in the name of the president. The presi- 
dent being insolvent cannot pay the assessment 
on the stock himself. Can the holder of the 
note with the stock as collateral, be compelled to 
pay the assessment? What rights has the hold- 
er of this note? Canthe lien he holds on the 
stock be invalidated? 

This is a point that must have come up in 
the very recent years during the litigation aris- 
ing from the numerous failed banks. 

An early reply will favor us. 

Yours truly, 
M. 


The assessment in the present case is 
made under sec. 5205 U.S. Rev. Stat. 
where there is an impairment of capi- 
tal, which it is sought to make good, 


and continue business. While the hold- 
er of the stock as collateral security 
cannot be compelled to pay this assess 
-ment, there is no doubt that unless he 


does so, he will lose his lien thereon, 
upon sale of the stock as provided by 
that section. The question for him to 
consider, therefore, is whether it is bet- 
ter for him to pay an assessment of fifty 
per cent. and then hold a security prob- 
ably worth a hundred, or lose the secur- 
ity altogether, unless the stock should 
bring more than fifty, when he would 
be entitled to the surplus. 
a copy of section 5205. 


We append 


Section 5205. Every association which shall 
have failed to pay up its capital stock as re- 
quired by law, and every association whose 
capital stock shall have become impaired by 
losses or otherwise, shall, within three months 
after receiving notice thereof from the comp- 
troller of the currency, pay the deficiency in 
the capital stock, by assessment upon the share- 
holders pro rata, for the amount of capital stock 
held by each; and the treasurer of the United 
States shall withhold the interest upon all bonds 
held by him in trust for any such association, 
upon notification from the comptroller of the 
currency, until otherwise notified by him. If 
any such association shall fail to pay up its cap- 
ital stock, and shall refuse to go into liquida- 
tion as provided by law, for three months after 
receiving notice from the comptroller, areceiver 
may be appointed to close up the business of the 
association, according to the provisions of sec- 
tion 5234. 

And provided, that if any shareholder or 
shareholders of such bank shall neglect or re- 
fuse, after three months’ notice, to pay the as- 
sessment as provided in this section, it shall le 
the duty of the board of directors to cause a 
sufficient amount of the capital stock of su h 
shareholder or shareholders to be sold at public 
auction (after thirty days notice shall be givin 
by posting such notice of sale in the office of the 
bank and by publishing such notice in a news- 
paper of the city or town in which the bank is 
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located, orin a newspaper published nearest 
thereto), to make good the deficiency; and the 
balance, if any, shall be returned to such delin- 
quent shareholder or shareholders.” 


There has been no express decision 
holding a pledgee’s lien invalidated upon 
such a sale, but the point has been 
regarded as very clear. It is held 
that the claim of a national bank for 
taxes paid upon its shares is superior to 
the claim of a pledgee, holding the 
shares as collateral security. Dayton 
National Bank v. Merchants’ National 
Bank, 37 Ohio St. 216; and there is no 
doubt that a sale of shares in a national 
bank for non-payment of an assessment 
duly imposed by vote of the stockhold- 
ers, would wipe out the lien of a holder 
of such shares as collateral security. 


Payment of Check Drawn on Insuffi- 
cient Funds. 


First NAT'L. BANK, IRWIN, Pa., { 
May 15, 1895. ) 
Editor Banking Law Journal: 

Dear S1r:—Kindly advise us through the col- 
umns of the Journal whether or not a bank has 
the right to pay a check presented at its counter 
under the following dircumstances, viz: 

A presents a check at the counter, given him 
by B, but upon looking over B’s account it is 
found to be 75c. ‘‘shy” of amount of the check 
in question. Therefore the banker refuses it, 
whereupon A deposits 75c. to the credit of B, 
and demands payment of B’s check. 

Has the bank the right to pay the check? 

Very respectfully, 
J. A. Jones, Bookkeeper. 


It is a disputed point in banking 
ethics whether, in view of the relation of 
secrecy existing between bank and cus-— 
tomer, a bank should go further than 
saying ‘‘There are insufficient funds to 
meet this check,’’ and disclose to the 
holder of a check the exact amount on 


deposit. But where the bank does state 
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the shortage, and receives from the 
checkholder for the credit of the cus— 
tomer, an amount sufficient to make the 
check good, payment of the check is 
valid and chargeable. In fact, a bank 
has a legal right to pay out all the 
funds it has when a check is presented 
for a larger amount than the deposit, 
but it is under no obligation to do so; 
and it is not good banking practice to 
make part payment, and thus compli- 
cate the transaction. The best course, 
we conceive, is to refuse payment of a 
check where there are insufficient funds, 
and make no disclosure of the state of 
the account, except under legal cum- 
pulsion. 


Interest on Claim—Notice—Demand— 
Holiday. 


Fort Wortn, TEXx.. May 6, 1895. 
Editor Banking Law Journal: 

Dear Six:—Will you please answer the in- 
closed questions through the columns of your 
Journal? 

1. Is an interest-bearing certificate of deposit 
in a bank which has gone into a receiver's 
hands, a loan to the bank, or will it be classed 
and paid off pro rata with the ordinary de- 
posits? 

2. In protesting a note payable at a bank but 
drawn by a business tirm, who should be noti- 
fied of such protest? 

3. Isa demand made by a notary over the 
telephone in case of protest, a legal demand 
even though he recognize the voice of the party 
to be the one upon whom the draft be drawn? 

4. When a legal holiday in this state falls 
on Monday. should dishonored drafts or checks 
be protested on Saturday preceding the holiday 
or upon the Tuesday following? 

NOTARY 


1, Interest oa ordinary accounts due 
depositors commences to run from the 
date of the suspension of the bank, 
Richmond v. Irons, 121 U. S. p. 64. 
Upon adjustment of a claim upon an in- 
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terest-bearing certificate of deposit, the 
amount as adjusted will likewise bear 
interest, and be paid pro rata, the same 
as an ordinary deposit. 

2, The indorsers, if any, should be 
notified of the protest. It is not legally 
necessary to notify the makers, but it is 
often done. 

3. We should say not. Sound may 
go by telephone, but sight cannot; and 
the drawee is entitled to see the bill. 
How is he to know that the drawer’s 
signature is a forgery? To constitutea 
sufficient demand, there must be a per- 
sonal presentment and exhibit of the 
bill. 

4. Presentment and protest should be 
made on the Saturday preceding, unless 
the legislature of 1895 has changed the 
rule. (We will be obliged toany Texas 
reader who will send us early advice 
what, if any, legislation affecting banks, 


LAW JOURNAL. 


has been enacted in Texas during tie 
present year.) 


Power of Corporation to Issue Mort- 
gage Bonds. 


FARMERS & MERCHANTS BANK, ) 
COLUMBIA, TENN., May 14, 1895. | 


Editor Banking Law Journal: 


DEAR Sir:—Is it legal for a corporation 
issue mortgage bonds for the purpose of 
rowing money, using the bonds ascollatera!? 

A reply, through the next Journal will be ap- 
preciated. 

Very truly, 


J. F. Browntow, Cashier 
In gereral, it may be said that every 
private corporation has implied 
power to borrow money, and issue se- 
curities therefor unless expressly or im- 
pliedly restrained by legislation. Jones 
on Corp. Bonds & M. $7. A more spe- 
cific answer cannot be given, without 
knowing the character of the corpora- 
ation and the state in which incorpo: 
ated. 


an 


A FINANCIAL CATECHISM. 


No 12 of the Reform Club’s Sound Currency 
Series is ‘‘A Financial Catechism,” by Fred 
Perry Powers. It consists wholly of brief ques- 
tions and and answers, put into the most direct 
and simple language possible. It is therefore 
not merely easy reading; but reading that can 
be done at odd moments, and by any one, how- 
ever little time or acquaintance with the sub- 
ject he may have. 

The ‘'For Instance” citations on the title page 
will give an idea of the general style of the 
work: 


“For INSTANCE :” 


Is gold appreciating in value? 

That is hard to say. Compared with labor, it is 
steadily depreciating. In each five-year period of the 
last fifty years, a given amount of labor commanded 
higher wages in goid than in any similar period 
before. 

But suppose gold has appreciated. 

Then it is so much the better for the wage-earner. 
Wholesale prices of goods change daily, retail prices 
every week or two, but wages only once or twice a 
year, or even less frequently. This means that the 
wage earner, paid ona gold basis, can get more and 
more goods for the wages he receives. 


What would be the effect upon the American farmer 
of expressing his prices in silver? 

If he got the same price 1n silver that he now gets in 
gold, he would receive only half the purchasing power 
he now gets. If prices doubled he would get just the 
same that he now gets; in one case he would lose and 
in the other he would make nothing. 

Why are silver dollars called the “Dollars of the 
Fathers?” 

Because the Fathers made very few of them, called 
silver’s expulsion of gold “an unhappy experience,” 
and change, the law so that gold drove out silver. 


Copies can be secured at 5 cents each or $2 
per 100, by addressing the Reform Club Sound 
Currency Committee, 52 William Street, New 
York City. : 


A new bank will open in Red Bud, II- 
linois, on June 1st, 1895, under the firm name 
of ‘‘Red Bud Trust Co.,” capital $20,000; the 
trust company being composed often partners, 
whose individual responsibility exceed $250,- 
ooo. Theo, Saxenmeyer, one of said partners, 
will be the managing partner. This company 
is a copartnership in private. 
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